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IN THE UNITED STATES DISTRICT COURT FOR THi 
EASTERN DISTRicT OF PENN? LVANIA 


CITY OF PHILADELPHIA, on behalf : CIVIL ACTION NO, * = 
of itself and on behalf of all : 

state, county and local govern- 

ments and governmental agencies 

throughout the United States, 


Plaintiff : 
: COMPLAINT - CLASS ACTION 


vs. 
EMHART CORPORATION; 
SARGENT AND COMPANY; 
EATON YALE AND TOWNE, INC,; ‘ 
and ILCO CORPORATION; : JURY TRIAL DEMANDED 


Defendants 


1. This conplaint is filed and these proceedings are 
instituted under Section 4 of the Act of Congress of October 
15, 1914, c. 323, 38 Stat. 731 (15 U.S.C. §1), to recover treble 
damages and the costs of suit, including a reasonable attorney's 
fee, against the defendants for the injuries sustained by plainriff 


and other members of the class represented by it by reason of 


defendants’ violations, as hereinafter alleged, of Section 1 of 


the Act of Congress of July 2, 1890, c. 647, 26 Stat. 209 (15 


U.S.C. §1), commonly known as the Sherman Act. 


Plaintiff, City of Philadelphia, is a municipal 


cornoraticn of the Commonwealth of Pennsylvania, 
CLASS ACTION ALLEGATIONS 


3. Plaintiff is representative of a class as defined 
iy Rule 23(a) and 23(b)(3) of the Federal Rules of Civil Procedure 
and brings this action on behalf of the entire class. The class 
consists of all state, county and local governments and governmental 
authorities and agencies in the United States who have purchased 
locks with master key systems from one or more of the defendants 
and/or their co-conspirators uuring the period of the combinations 
and conspiracies alleged herein. The size of the class is in 
excess of 21,000, consisting of 50 states, the District of 
Columbia, 3,049 counties, 18,048 municipalities (683 of which 
have a pop::'ation in excess of 25,000) and governmental agencics, 


thereof, the exect number of which is presently unknown to plaintiff. 


4. Plaintiff will adequately protect the interests of 
the absent members of the class. Plaintiff's interests are coinci- 
dent with, not adverse to, the interests of the members of the 


class. 


5. There are questions of law and fact common to the 
class, which questions relate both to the illegal combinations and 
conspiracies alleged among each defendant and its distributors and 
among all the defendants, These cemon questions of law and fact 
predominate over any questions which may affect only individual 


class members. 


6. The class action is superior to other available 


methods for the fair and efficient adjudication of this controversy. 


The class is readily definable and whatever difficulties may exist, 
if any, in its management will be greatly outweighed by the benefits 
of the class action device, including but not limited to the elimina- 
tion of the possibility of repetitious litigation and providing a 
method of redress for small claims which may otherwise not warrant 


individual litigation. 


7. The prosecution of separate actions by individual 
members of the class will create the risk of inconsistent or varying 
adjudications in different jurisdictions with respect to various 


members of the class. 


8. Defendant Emhart Corporation, also referred to 
herein as "Emhart", is a corporation organized and existirs under 
the laws of the State of Connecticut, having its principle place 
of business and offices in Hartford, Connecticut. Russell and 
Erwin and P, & F, Corbin (hereinafter referred to as "Russwin" and 
"Corbin", respectively) are scles divisions of the New Britian 
Division of Emhart. Emhart is one of the major manufacturers of 


master key systems in the United States. 


9, Defendant Sargent and Company, also referred to 
herein as "Sargent", is a corporation organized and existing 
the laws of the State of Delaware, having its principle place of 


business and offices in New Haven, Connecticut. Sargent is a 
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subsidiary of Walter Kidde and.Company, Inc. 


10. Defendant Eaton Yale and Towne, Inc also referred 


© 9 
to herein as "Yale", is a corporation organized anc existing under 
the laws of the State of Ohio, having its principal place of 
business and offices in Cleveland, Ohio and is engaged in the 
manufacture of master key systems at its Yale lock and hardware 


division, which is located in Rye, New York. 


11. Defendant Ilco Corporation formally doing business 


and known as Independent Lock Company, an referred 
"Tlco", is a corporation organized and existing under the laws of 


the Commonwealth of Massachusetts having its principal place of 


business and offices in Fitchburg, Massachusetts, 


12. Each -* the afore-named defendants is a major 
manufacturer of master key systems in the United States and 
each transacts business and is found in the Eastern District of 


Pennsylvania. During the time of the conspiracy alleged herein 
t / , 


each of said corporations engaged in the business of 


selling and distributing master key systems in the Eastern District 


of Pennsylvania and in the various states of the United States. 


13. (a) Emhart has approximately nine hundred distributors 
located throughout the United States. Master key systems manufactured 
by Emhart are sold by its Russwin and Corbin sales divisions, under 
the brand names of “Russwin'" and "Corbin", to distributors who 


represent either, but not both, of said sales divisions. 


she 


(b) Sargent has approximately one hundred seventy 


five distributors located throughout the United States. 


(c) Yale has approximately two hundred distributors 


located throughout the United States. 


(d) LIlco has approximately one h 


distributors located throughout the United States. 


(e) Each of the foregoing c-s 
of the defendants purchases master key syster 
dant for which it acts as a distributor and them for 
in hospitals, colleges, schools, hotels, apa 
buildings and similar buildings. Frequently, 
for a new building will reque 
the defendants prepare specifications for a 
to be installed in the new building. These 
usually prepared without specific charge ana 


the installation of the master key system 


defendant for whom the distributor acts. 


14. Master key systems are lock and key systems 
designed specifically for a particular building or complex of 


buildings in accordance with the plan for limiting 


specified areus within such buildings. Normally 


system provides a key for each door, each of which is keye 


differently; one or a series of master keys which will lLocl 
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unlock a certain group cf doors; one or a series of grand master 

keys which will lock or unlock two or more gropus of doors; and a 
great grand master key which will lock and unlock all the doors in 
the system, Frequently, the owner of the building which has a 
master key system installs an extensi to the existin 


when expanding existing facilities. 


15. Various persons, firms, and organizations, not 
made defendants herein have participated as co-conspirators with 
the defendants in the violations alleged herein and have performed 
acts and made statements in furtherance thereof. Such co-conspirators 


include, but are not limited to,eaca defendant's distributors of 


master key systems, 


16. There is a continuous flow in interstate 


er 


commerce of the hardware used in master key systems from the plant 


of each of the defendant manufacturers tc 


in other states. In 1966, Emhart's sales of hardware used in master 


key systems exceeded ten million dollars. In 1966, 


of hardware used in m ter key systems exceeded six million dollars. 
In 1966, Yale's saies of hardware used in master key systems exceeded 
five million dollars. In 1966, Ilco's sales of harcware used in 


master key systems exceeded four million dollars. 


17. Beginning at least as early as 1960 and continuing 


thereafter until at least July of 1969, the exact dates being to the 


TA 


plaintiff unknown, because of defendants’ frauduient concealment 
referred to in paragraph 21 hereof, the defendants 
conspirators have, throughout the United States, engaged in a 


combination and conspiracy in restraint of the 


state trade and commerce in violation of Section Ll of the 
Sherman Act, Section 1 of the Act of Congress of July Ya 


amended (15 U.S.C. §1). 


18. The unlawful combination and conspiracy consisted 
of a continuing agreement and a concert of action among the 
dants and certain co-conspirators, and as a result, among each 


defendant and its co-conspirator-d 


terms of which have been: 
(a) Co-conspirator distribu 


dant will not sell master key systems and extensi 


master key systems outside the territoris allocated to the 


that defendant for whi 
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(b) Co-conspirator distributors of eacn a fendant 


will not compete against any other distribu 


co 
et 
iS 

ct 
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for which he acts, who has written the specifications for the 


master key system. 


pen 


(c) Co-conspirator distributors of 
will not bid on or sell extensions to master key systems when the 
original master key system was sold by another distr 


defendant for which he acts as a distributor. 
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19, For the purpose of effectuating and carrying out the 


aforesaid unlawful combination and conspiracy, the defencant and 


co-conspirators have done the things which as hereint 


they conspired and agreed to do and more particularly 


y, have coopera- 


ted in the policing and enforcing of the said conspiracy 


20. The aforesaid combination and conspiracy has had 
the following effects among others: 
(a) Competition between and among the defendant and 


co-conspirators was restricted and suppressed, 


master key systems, 2 
class it represents, have been deprived of benefits of free and 


open competition, 
(b) Competition between the distributors o 
1 


particular defendant in the sale of that defendant's master 


systems and extensions to such master key systems s been eliminate 


deprived of the opportunity of obtaining such products in an 
unrestricted market. 

(c) Prices of master key systems sold by defendant 
corporations and their distributors to plaintiff and the membe 
of the class it represents were raised, fixed, stabilized and 


maintained at non-competitive levels. 


21. Plaintiff had no knowledge of the 


conspiracy alleged herein, or of any facts which might have led 


to the discovery thereof until approximately July 11, 1969. 
Plaintiff could not have discovered the conspiracy at an earlier 
date by the exercise of due diligence because of deceptive practices 


and techniques of secrecy employed by defendants to avoid detection 


and to fraudulently conceal such combination and conspiracy. 


22. During the period from at least 1960 to July 1S 
plaintiff and members of the class it represents have purchased 
jocks with master key systems sold by one or mor 


dants and co-conspirators, 


23. By reason of the defendants' 


alleged and because of each defendart's co 

alleged with its respective distributors 

purchases were made at prices higher 

would have had to pay under natural 

the absence of any such conspiracies 

injured and damaged. The other members 

by plaintiff have purchased the products descr 

prices illegally enhanced by the defendant * conspiracy 


as herein alleged and by each defendant's conspiracy as herein 
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alleged with its respective distributors and the other members of 
the class represented by plaintiff have been injured and damaged 
thereby. Plaintiff is unable to state its damages with precision 
at the present time, since its determination will 
of and an analysis and accounting from derendaats' books and 
records, 

WHEREFORE, plaintiff demands: 

(a) That the alleged combination and 
conspiracy among the defendants be adjudged and 
decreed to be in unreasonable restraint of trade 
in violation of Section 1 of the Sherman Act; 

(b) That the alleged combination and 


conspiracy among each of the defendants and its 


distributors respectively be adjudged and decreed 
to be in unreasonable restraint of trade in 
violation of Section 1 of the Sherman Act; 

(c) Judgment be entered against the 


defendants and in favor of plaintiff and each 


member of the class it represents for threefold 
the damages determined to have sustained by 
plaintiff together with the costs of suit, 


including reasonable attorney's fees; 


> 


(d) That defendant be enjoined from 


«10s 


continuing the acts, conduct and conspiracy herein- 
before alleged; 
(a) Such other and further 


appear necessary and appropriate. 


Edward CG. c 
City Solicito 
City of Philad 


Herbert B 
H. Laddie 
Of Counsel: Howard 


COHEN, SHAPIRO, B sER Alan M. Lerner 
POLISHER AND COHE? Special C 

22nd Floor Plaintiff Ci-y 

Philadelphia Saving Fund Bld 

Philadelphia, Pennsylvania 19107 


dbunsel 
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IN THE UNITED 
LCASTCRN 


AMHERST LLASING Ci ( 
those plaintiffs listed 
"A® attached hereto, on 
behalf and on behalf of 

builder-owners of apartn 
office buildings, hotels a 
throughout the United States 

e<- 


S| 
eoonrod 


SS 


Plaintiffs : 
ve $ COMPLAINT = CLASS ACTION 
EMHART CORPORATION; : 
SARGENT AND COMPANY; : 
EATON YALE AND TOWNE, INC.; : 
and ILCO CORPORATION; : 
Defendants 3 JURY TRIAL DEMANDED 


COMPLAINS 


1. This complaint is 


instituted under Section 4 of the Act of Congress of 
15, 1914, c. 323, 38 Stat. 731 (15 U.S.C. $1), to recover treble 
damages and the costs of suit, including a reasonable attorney's 
fee, against the defendants for the injuries sustained by plaintiff 


and other members of the class represented by them by reason of 
defendants‘ violation, as hereinafter alleged, of Section 1 of 
the Act of Congress of July 2, 1890, c. 647, 26 Stat. 209 (15 


U.S.C. §1), commonly known as the Sherman Act. 


2. Plaintiff Amherst Leasing Corporation and those 
plaintiffs listed on Exhibit "A" attached hereto have their 
principle place of business at 97-77 Queens Boulevard, Forest 
Hills, New York. Those plaintiffs with the word "Corporation" 


in their title are corporations duly organized and existing under 


the laws of the State of New York. -All other plaintiffs are 


either partnerships or trusts. All plaintiffs are builders-owners 


? of apartment houses and/or office buildings. 
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CLASS ACTION 


(paragraphs 3 throuch 7) 


3. Plaintiffs are representatives of a class as 
defined by Rule 23(a) and (b)(3) of the Federal Rules of Civil 
Procedure and bring this action on behalf of 
The class consists 
hotels, motels and 
who have purchased locks with master 
by one or more of the defendants and/o 
during the period of the combinations 
herein. During the years 1960 through 9, there were 
184,818 residential units for five or 
throughout the United States and approx 

ildings. It is estimated that in 
21,400 hotels and 44,00 


The class is so numerous 


impracticable. 


4. Plaint ‘Ss builders 
office buildings and 
the absent members of th 
coincident with, and not adverse to the interests 


of the class, 


5. There are questions of law and fac 


class, which questions relate, inter alia, both 


combinations and conspiracies hereinafter alleged among each 


defendant and its distributors and among all the defendants. ‘The 
common questions of law and fact involved herein predominate 


Over any questions which may affect only individual class members. 
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6. The class action is 


methods for the fair and efficient adjudication of this controversy 


Whatever difficulties may exist, if any, with the management o£ 


the class will be greatly outweiched by the benefits the 
Class action device, including but not limited to the elinination 
of the possibility of repetitious litigation and providin a 
| 
method of redress for small claims which may otherwise not warrant | 
individual litigation. 
7. The prosecut ‘ separate actions i individual 
members of the class will creat the risk of inconsistent or 
varying adjudications in <« ont jurisdictior th respect to 


various members of the class 


8. Defendant Emhart Corporation, also referred to 


herein as “Emhart", is a corporation organized and existing 
the laws of the State of Connecticut, having it pri 
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and “Corbin", respectively are les divisions of t ew Britian 
Division of Ermhart. Emhart is one of the major rs of 
master key in the United States, 

e -fendant Sargent and Company, also rre to 
herein as “Sarcent", is a corporation janized existing under 


(? 


the laws of.the State of Delaware, havi: its principle pl f 


business and offices in New Haven Connect 


subsidiary of Walter Kidde and Corpany, Inc 


19. Defendant Eaton Yale and Towne, Inc also referre: 
to herein as "Yale", is a corporation orcanized and existing ' r 


the laws of the State of Ohio, hav 
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business and offices in Cleveland, Ohio and is engaged in the 


manufacture of master key systems at its Yale lock 


and hardware 


division, which is located in Rye, New York 


s~? 
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ll. Defendant Ileo Corpor: m formally dein ssiness 
and known as Independent Lock Company, and referred to herein as 
"Ilco", is a corporation organized and existing uncer the laws of 
the Commonwealth of Massachusetts havings its principal place of 
business and offices in Fitchburg, Massachusetts. 

12. CFCach of the afore-naned defer ts is a jer 
manufacturer of master key systems in th nite: Stites aad 
each transacts Lusiness and is fourd in the rn District of 
Pennsylvania. During the time of the conspiracy al rein, 
each of said corporations engaged in the S Of manufacturins 
selling and distributing master xey systems in the Fastern Distric 
of Pennsylvania and int States of the Unit tates. 

13. (a) Emhart has approximately nine hundred 
distributors located throughout the United States. “aster Key 
Systems manufactured by Emhart are sold by its Russwin a: crbin 
Sales divisions, under the brand names of "Russwin" an . rein", 
to distributors who represent either, put not both, o£ nic sales 
divisions. 

(b) Sargent has approximately one nuner erty 
five distributors located throughout the United States, 

(c) Yale has appreximately two huncre 
distributors located throughout the United States. 

(ad) Ilco has approximately one htndrc rest 
distributors located throughout the United States. 

(e) Each of .1e foregoing Gistributers of eac} 
of the defendants purchases master key systems from each defendant 
for which it acts as a distributor and resells ther for use in 
hospitals, colleges, schools, hotels, apartments, office 
buildings and similar buildings. Prequently, the owner or 
architect for a new building will request that a distributor from 
one of the defendan 3 prepare spe fications for a master her 
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system to be installed in the new build 
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are usually prepared without specific charge and generally specify 
the installation of the master key system manufactured »v the 


D 


defendant for whom the distributor acts. 


14. Master key systems are lock and key systems 
designed specifically for a particular buildi complex of 


buildings in accordance with the pl 
specified areas within such buildings Normally 
System provides a key for each door, each of which is keyed 
ee differently; one or a series of master Kkevs which will lock and 
: unlock a certain group of doors; one or a series of grand master 
keys which will lock or unlock two or more groups o* doors; anda 
oreat grand master key which will lock and unlock all 
the system. Frequently, the owner of the building which has 
master key system installs an extension to the existinc 5) 
when expanding existing facilities. 
iS, Various persu.:s, tirms, and organizations, not 


made defendants herein have participated as co=con 
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ants in the violations alleged herein and 


acts and made statements in furtherance thereof. Such 


co-conspirators include, but are not limited to. « ch defendan 


ct 


distributors of master key systems. 


16. There is a continuous flow in inte-state of 


oT 


ee commerce of the hardware used in master key systems from the plan 


of each of the defendant manufacturers to their distributors 


located in other states. In 1966, 


hart's sales of hardware used 


in master key systems exceeded ten million dollars. In 1966, 
Sargent's sales of hardware used in master key systems exceeded 
six million dollars. In 1966, Yale's sa’+s of hardware used in 
master key systems exceeded five million doliars. In 1966, 
Ilco's sales of hardware used in master key systems exceeded four 


million dollars, 
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17. Beginning at least as early as 1960 and con 


4 
thereafter until at least July of 1969, the exact dates being to 
the plaintiffs unknown because of defendants' fraudulent conceal- 
ment referred to in paragraph 21 hereof, the defendants and co- 
conspirators have, throughout the United States, engaged ina 
combination and conspiracy in restraint of the f 


state trade and commerce in violation of Section 1 of 


Act, Section 1 of the Act of Congress of July 2, 1890, 


(15 U.S.C. §1). 


18. The unlawful combination and cons; 


Cc 3 consisted 
of a continuing agreement and a concert of action among the 
defendants and certain co-conspirators, and as a lt, among 
each defendant and its co-conspirator-distributors, the 
substantial terms of which have been: 

(a) Co-conspirator stributors cf each defendant 
will not sell master key systems and CO. e st oY 


key systems outside the territories allocated to them by that 
defendant for which the distributor acts 

(b) Coeconspirator distributors of each defendant 
will not compete against any other distributor of that defendant 
for which he acts, who has written the specifications for the 
master key system. 


(c) Co-conspirator distributors of each de 


will not bid on or sell e> 


S to master key systems when the 
original master key system was sold by another distributor of 


that defendant for which he acts as a distributor 


19. For the purpose of effectuating and carry 
the aforesaid unlawful combination and conspiracy, the cefendant 
and co-conspirators have done the things which as hereinbefore 
alleged they conspired and agreed to do and more particularly, 


have cooperated in the policing and enforcing of the said conspriacy 


20. The aforesaid combination and conspiracy has had 
the following effects among others: 
(a) Competition between and among the defendants 
and co-conspirators was restricted and Suppressed, and purchasers 


of master key systems, including the plainti 


class they represent, have been deprived of 


Open competition. 
(b) Competition between the distributors of a 
oeckieuias defendant in the sale of that defendant's master key 
Systems and extensions to such master kev systems has been 
eliminated, and the plaintiffs and members of the class they 
represent have been deprived of the opportunity of ontaining 
products in an unrestricted market 


(c) Prices of master key systems sold by defencant 


corporations and their distributors tc plaint.€fs a other 
members of the class they represent were rx 9 ztixed, stabilize 


and maintained at non-ccmpetitive leve 


21. Plaintiffs had no knowledge of the corbinatior. 


mbination and 


t have led 


conspirac: alleged herein, or of any facts which 


to the discovery thereof until approximately July ll, i969. 
Plaintiffs could not have discovered the conspiracy at an earlier 
date by the exercise of due diligence because of deceptive 
practices and techniques of secrecy employed by defendants to avoid 
detectior and to fraudulently conceal such combination and 


conspiracy. 


22. During the period fror at least 1960 to July 1969, 
plaintiffs and members of the class they represent have purchased 
locks with master key systems sold by one or more of the 


defendants and co-conspirators. 
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23. By reason of the defendants' conspiracy hereinabove 
alleged and because of each defendant's conspiracy here 


alleged with its respective distributors, p 


wz 
2) 
r 
3 
ct 
r 
th 
th 
a 
o 
tt 
oO 
H 
i) 
a 
o@ 
rw 
a 


purchases were made at prices higher than the pri 


plaintiffs would have had to pay under natural conditions of 
competition in the absence of any such +@S anc piaintiffs 
have been thereby injured and damagec. The other members of the 
class represented by plaintiffs have purchased the ucts 


described herein at prices illec y enh by the defendan . 


k 5 iliegally enhan DY tne Gefendants 
ag conspirarv as herein alleged and by each < nt’ pi 


“ 
9 
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members of the class represented by plaint 


and damaged thereby. Plaintiffs are unable to state their damages 


with precision at the present time, since their determination will 
require discovery of and an analysis 


H defendants‘ books and records 


WHEREFORE, plaintiffs demand 


(a) That the alleged combination and cons; 


among the defendants be adjudged and decreed to be inreasonable 


restraint of trade in violation of Section 1 of the Sherman Act 


(b) That the alleged c 


among each of the defendants and its di 
be adjudged and decreed to be in unreasonable res 
é€ in violation of Section 1 of the Sherman Act; 


(c) Judgment be entered against the 


in favor of each plaintiff and each member of the class they 
represent for threefold the damages determined to have been 


Sustained by each plaintiff together with the costs of s1 


st ult, 
including reasonable attorney's fees; 
(da) that defendant be enjoined from continuing 


the acts, conduct and conspiracy hereirbefore al] ged; 
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(e) Such other and further relief 


as May appear 


necessary and appropriate. 


t? , S rs bee alan 
. ad . owe Suenwrlaa 
Of Counsel: Alan MN. Lerner 
COHIN, SiAPIRO ’ Counsel for Plaintiffs 
POLISIILI 
22nd. Floor, P.S.F<s. Blda. 
Philadelphia, Pa. 19107 


Name of Cc 


Amherst Leasing 
Annapolis 
Argentine 
Atlantis 
Auburn Le: 
Brazilia 
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Canada Le 
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Copehagen 
Georgetown 
Gveenwich 
Hampton L 


Harvard Le 


Lea 
L 


Imperial 
LaFrance 
London Leasin 
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Wellington Leasing 

West Point Leasing Corp. 
Westport Leasin ¥ 
Yaille Leasin 
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THE LAW 
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UNITED STATE 


, IN RE: 


AASTER KEY ANTITRUST 


STATE OF 


COUNTY OF HAF 


hs JOHN E. O'KEEFE, being duly sworn 


poration 


I have he 
engaged in the various aspects of the saie 


builders 


Hardware sells and the supplier 


Locksets and latchsets Sargent 
Arrow 


Exit d 


rvices Sargent 


= 
fe) 


Door c sers Sargent 


/Butts and hinges Stanley 


2 Miscellaneous door , rs 
4. Builders Maintains a place of business at 
593 New Park Avenue, West Hartford, Connecticut and has branc S 
EXHIBIT B 
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in Hamden, Connecticut, New York, Ne.’ York and Philadelphia, Penn- 


sylvania, the latter two being operated by ccrporations which are 


wholly-owned subsidiaries of Builders Hardware. In the West Hart- 


ford office a stock of builders hardware is maintained fr 

sales are made for replacement parts and small contract jobs. 
5. On larger contract jobs e is lered spec- 

ially for the job from the thereof. Such hard- 

ware (as well as that which is stocked) is purchased out~ight by 

Builders and then sold by it. 

d 6. Builders Hardware employs a total of 26 perso of 
whom 10 are engaged principally in tt 1ess of sellir: con= 
tract builders hardware. All of those who sell contract builders 
hardware are and in analyzing building pla 
and specifications and in estimating the ha are requirements 
for building jobs. 

Ts In order to secure contract ra re bus = . 
Builders Har abreast of building activity 
in the areas To do so, Builders y y 
subscribes t dge Reports, \ repor s 
building activity at all stages, starting from the time any 
announcement is of a proposal to build any building. I: 
Builders Hardware learns of a proposal to |i a t i 
any of its areas, either through the I e reports or pr 
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UNITED STATES DISTRICT COURT 
FOR THE 
DISTRICT OF CONNECTICUT 
IN RE: 
MASTER KEY ANTITRUST 


AFFIDAV 
ON BEHALF 


|} STATE OF CONNECTICUT 
- Bloomfield 
' COUNTY OF HAI 


WILLIAM C. LICHTENFE 


|| Says: 


am over 
believe 
am Vice 


ration. 


5. I have pers 
referred to, and make this 
knowledge. 
6. One of 1e Divisions for which I 
| Vice President-Group Executive i > Hardware 
Corporation. 
7. Within the Hardware Division of Emhart poration 


there are two sales divisions known as Russwin ane & F. Corbin 


which 


w 
Me] 
a 


“Corbin”. 


|} 
| RAS 
||} divisions sell 


| 8. 


Both the 


4OA 


oducts under the brand names of 


sswin and 


R 
builders 


hardware. 


Prior to assuming 


P. 


“"Russwin" and 


and F. Corbin (Corbin) sales 


1e ice ident- 
Group Executive of Emhart Corporation, I held various positions 

l\within the Hardware Division, beginning in 1951 as a and 

|} salesman for the Russwin n. In addition to having been a 
Russwin in several states for a number of ears, I have 

li) held the following positions: Manager of the New York office of 
Russwin, Assistant General Sales Manager of hs ral 
Manager of Russwin, Vice President of Sales for 1s , Vice 

1| 
President of Sales and Marketing for the e Division, and 
' 

i| Executive of the urdware Division. All of 
prof 11 life has been spent in the field o 1 rd 

i 

}} 9. By oO € erience as set forth above, I am 
\ 

|| familiar the manne in whi builders har is sold a 

1} 

'!the chain of distribution thro wh builders re flows. 

| 

i| 

| 10. Russwin and Corbin are separate sal divisior hi 

Hi 

ilsell hardware products for the Emhart Corporation. Almost 

| ° + : > 12 7 
;exception, their contract line of hardware is not sola dirt { 

} 

| to the end user (owner) of any particular building. Rather t 

} 

ll contract hardware manufactured by Emhart and sold by Russwin and 
Corbin reaches the end user through a chain of distribution. 


ai. 


There are several 


furnishing hardware materials to its 


facets 


in the normal sequence 


final destination. One: 


|} hardware distributor of the Russwin and Corbin sales divisions, 
i} 


who is an independent r T \ te ardware re- 
| 


' ’ 
|| quirements by 


i} 
quotes a total 


profit he from his expé vil a} 

Two: tue hardwa 

tion of his quo rion m 2V sections of the genera 
specificati 

date be held responsib] uardware materia 

furnished ir 

normally ne 

general 


and not 


contrac 


incorpora 


'tion. This is 


} 


by the architect who has not yet decided upon the material 
| z 
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lisary yet wishes to allocate a figure for the benefit of the 


|, general contractors to us in their bids. At some later date 


architect will advertise 


his prepared spec 


ages in the awa 
Any savings ar 
instances where 


by the distribu 


service quotation 
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Owner 
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Description of Process 


Manufacturer 


Distributor 
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General Contractor 


Owner 


Description of Pro 


Manufacturer 


| 


Distributor 


Subcontractor 


General Contré 


13. The finishing 


fication for a specific bui 


products to provide adequately for the 


Y 


Owner 


tached: floor hinges, pivots, butts 


overhead holders, 1 


juumbers or identification plates, bol 


concealed nature, door stops and b 


key cabinets, cabinet hardware 


jxregular and special design, 
| 
} 


magnetic holders, smoke detectors, 1 


| 
for closets and fire doors, 


lbrackets for handrails and 


shock abs 


shelving, 


sess iV 

ect n ot the ener 

ally ncludes the f 
building to 

and hinges, exit d 

F oor closers of 


iding door hardwa 
orbing type door 


and other related 
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ce type 

of 


stays, 
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secialty 
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items such as weather stripping, coordinating devices and special 
application hardware. 
14. The hardware distributor will then compile his costs 


for the aforementioned products identified in the hardware speci- 


fications and submit his quotations which include overhead and 


profit. He will normally expect to fill the order if he fs suc- 


‘cessful from the many suppliers who produce the items in his 


‘to fulfill the specifisations, and whether or not outside 


i proposed bid. It is generally recognized that no sinale supplier 


will ke capable of previding all the materials necessary to the 


hardware specifications. The overhead of the distributor can vary 


substantialiy depending upon the location of his suppliers for 


y 


freight costs, applicarle sales taxes, unusual services necessary 


'!}ing is required to fund the project to meet suppliers' payment 


| 
| 
| 
| 


| 
{| 


! schedules. 


15. The bid of the hardware distributor will normally 


be a lump sum bid for the entire hardy 


distributor does not normally submit in 


bids on the many 
different items of builders hardware which he will supply. 
16. In the normal chain of distribution, builders hard- 


ware is not sold pursuunt to a preexisting cost-plus @mntract or 


analogous fi type of arrangement. The general ccn- 
tractor will recei‘se tne quotations of several hardware distribu- 


tors or related subcontractors Fused on the hardware products the 


Gistributor normally carries. The contractor will then examine 


4OA | 


1 
| 
il these bids to determine the basis of each bid and the inclusion of 


{} 
} 


yl | 


| any qualifying factors which will affect the basis for equating 


these bids. In most cases the distributors will pursue the 


contractor offering substitute suggestions intended to provide a 


more competitive position and receive the favor of the award. 


H 17. It is to the contractor's advantage to sugc¢ 
changes to the architect that might not impair the function of 

the building. To this extent he will take the suggestions of the 
bidding hardware distributors to provide a lower price to himself 


|i\which may or may not be passed on to the owner of the project 


| Many contractors will not take the first submission of competitive 


bids but will question each supplier en his total package of 


product, serv 


ces and price to secure revised lower prices wherever 


possible. These distributors will then review their costs 


ij contact their supplying manufacturers to 


ition can be given to this particular potential order in light of 

llthe existing competitive conditions. Due to the highly competitive 

iimature of this product line, 

daily by many of their distributors to effect lower prices on 
2 p 2 I 


|) their products. 
1} 


wv 
° 
Hh 


i 18. In the normal chai istribution, the general 

1 | 
|cOntractor is awarded the contract for the entire structure by a 
| 

| 

|} process of competitive bidding. This is almost universally true 


when the structure is to be constructed for governmental bodies, 


be they federal, state or local and is true on most private 


aia ae 
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19. In the situations referred to above, several general. 
contractors will submit competitive bids. As a result, the | 
several hardware distributors will normally submit competitive ! 
; Ai F z | 
bids to each of the competing general contractors and/or sub- 
contractors. | 

20. The cost of builders hardware in a completed project 


will vary, although generaliy the cost would be approximately 


three-quarters of one percent to one percent of the cost of the 
gq is 


structure. 


my 


Subscribed and sworn to before me this 2nd day o 


February, 1973. 


IN THE UNITED STATES DISTRICT COURT 
DISTRICT OF CONNECTICUT 
IN RE: M.D.L. DOCKET No. 45 
MASTER KEY ANTITRUST LITIGATION All Cases 


STATEMEN 
DEFENDANT 


Builders or contract hardware, includin 
used in master key systems, is manufactured by tl! 
defendants as well as other companies who are n 
nor alleged co-conspirators. Builders or contract 
is not hammers or nails or paint or any other homogeneous 
staple hardware commodity which is simply moved 
dealer's shelf into the customer's hands. 

Builders hardware, also called architectural 
hardware, may be defined 
which are a part of a finish hardware specifica 
schedule, such as locks of all types, cylinders, 
push plates, panic devices, hinges, door holders 
closers. Master key systems are specially designed lock 
systems which allow the locks in a building or a designated 
section of a building to be opened by a "master key" as well 
as by the individual key belonging to each door. Contract 


hardware is to be distinguished from stock hardware or "shelf 


goods" which is usually sold to wholesalers or jobbers who 


resell it to the retail hardware store. Rather, builders 


hardware (of which product line master key systems are but 
a small and unique part) is a highly technical and specialized 
product line which requires special knowledge and expertise 


to market and install. 
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Eaton sells hardware used in master key systems and 
other types of builders hardware to contract hardware dealers. 
The dealer may sell builders hardware to a general or a sub- 
contractor who installs it in a building under construction. 
Builders hardware is not sold directly to the plaintiffs by 
Eaton or Eaton's dealers, and the plaintiffs do not purchase 


builders hardware per se, but simply purchase buildings con- 


taining builders hardware and in some cases, master key systems. 
See Pantas deposition, page 18; Gray deposition, page 8; 
Quedenfeld deposition, pages 12, 29. 

Eaton's contract hardware dealers are independent 
businessmen who purchase builders hardware from Eaton at a 
net price and resell at a mark-up determined by the dealer. 
Eaton also sells builders hardware to "shelf" dealers who 
resell the hardware to retail hardware stores, and Eaton sells 
to “original equipment manufacturers 
as a component part of the product which they manufacture 


and sell, for example, doors or cabinets. Pantas di 


The contract hardware dealers de not 
syscems as such, but the sale of hardware used 
‘ 


as well as builders hari'vare in yeneral, is part 


of hardware and services that are provided by the dealers to 
their customers. The contract hardware dealer promotes th 
sale and use of his brand or brands of hardware by calling on 
architects, contractors and owners, since any of these Ly 
decide what hardware will be purchased or used in a particular 
protect. 
A person desiring to construct a building begins by 

retaining an architect or general Gontraotor.. Bids on the 


E ‘“t are entered by general contractors and included in 


the ‘igure submitted by the contractor is a lump sum estimate 


4OA 


of the builders hardware cost. The contractor prepares this 
estimate based on his general knowledge of the cost of 
builders hardware, or he may prepare it with the assistance 
of an architectural hardware consultant. After the job is 
awarded to a general contractor, he will consult a contract 


hardware dealer or an architectural hardware consultant to 


rh 


prepare the hardware specification for the building. This 
specification ‘etails all the builders hardware to be utilized 
ie in the particular building and the cost of the hardware. Once 
the hardware plans are prepared, bids for thi: portion of the 
rroject are entertained by the general contractor. Wheneve., 
government money is involved in the building project, which 
is the case witii mest construction toda 


for the hardware must be such tat a minimum of thi-= competing 


manufacturers' products are accertable, and general.iy deal 
for several competing brands of hardware are attem. tin: to 
obtain a particular contract. 

As is apparent, the purchaser of the building as 
nothing to do with the cost of the hardware. It is only after 


a general contractor has obtained 


specified sum that the general or sub-contractor obtains 
specific prices and bids for hardware from a contract hard- 
ware dealer. The owner's cost is in no way affected by the 

a cost of the builders hardware. Adon H. Brownell, an architectural 
hardware consultant and acknowledged dean of the builders hard- 
ware field, testified in detail concerning this procedure in 


« United States v Eaton Y & Towne, Inc., trial transcript, 


pp. 105 - 107. 
The contract hardware dealer who successfully obtained 
the hardware order will then order the required hardware from 


the manufacturer whose product line is to be utilized in the 


3 
uw 
! 
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building. The manufacturer ships the hardware to the dealer 
who must assemble and inspect the hardware, and then deliver 
it to the job site, .marking each lock and other item of hard 


ware to insure installation in the proper place by the con- 


tractor's employees. This service requirement further demand 


that the dealer have a representative visit the job site tc 
cope with the mechanical and technical problems which may 


arise during installation and which must be overcome befor 


iv 


the hardware is accepted. 


None of the proposed class members or plaintiffs 


actually buy builders hardware, but rather, simply purchase 
buildings in which hardware is one component part. The 


plaintiffs are no closer to the defendants in these cases 


rt 


the man who turns the key in the lock of a building. The pl 
tiffs concede this as they refer to themselves as "end users 
Plaintiffs' Memorandum in Support of All Class Actions, page 


The cost of builders hardware in the completed 


H 
) 


is relatively insignificant. As a rule of 


ct 


3/4 of 1% to 1% of a building's cost is likely to represent 
cost of the hardware. Locks would represent 1/4 to 1/2 
sum, and, of course, master key systems would constitute an 


even smaller amount. Brownell testimony in United 


Eaton Yale & Towne, Inc., page 99. 


Walter A. Bate 
1144 Union Commerce Building 
Cleveland, Ohio 4 

(216) 696-1144 

Attorney for Eaton Corporation 


Of Counsel 
ARTER & HADDEN 
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UNITED STATES DISTRICT COURT 


DISTRICT OF CONNECTICUT 


IN RE: M.D, L. DOCKET NO, 
MASTER KEY ANTITRUST LITIGATION ALL CASES | 


STATEMENT OF 
DEFENDANT ILCO 


The following statement of facts is submitted by Ilco Cor- 


poration as part of and in support of Memorandum of Defendants 
Opposing Plaintiffs’ Proposed Class Action Order and for Relief 
Under Rule 56. 

The subject matter of this litigation may 
categorized as builders hardware, that is, thos 
ware typically installed on a door to permit opening, 
and locking. Builders hardware, at least insofar 
manufactured and sold by Ilco Corporation 
division, includes latches, handles, locksets and door closers. 
A lockset (mortise or cylindrical) consists of lock, cylinder, 
and related trim including knobs and escutcheon or rose. At 
one time Lockwood also sold other items of builders hardware 


including panic devices, bolts and push and pull plates 


Ilco Corporation 
Ilco Corporation is the present name of the company formerly 
known as Independent Lock Company. The Independent Lock Division; 
of Ilco Corporation is the dominant sales vehicle of the cor- | 


poration and sells a broad line of hardware including key blanks, 
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key machines, locksmith supplies, night latches, deadlocks, 


padlocks, auxiliary and residential locks and other miscellaneou 


shelf or stock hardware. Ileo sells such hardware to locksmith 


supply distributors, wholesale hardware accounts, stock accounts 


and original equipment manufacturers. 


Builders hardware, more accurately referred to as contract 


hardware in the context of this litigation, is to 


from the hardware manufactured and sold exclusively through the 
Independent Lock Division (Ilco) of Ilco Corporation. 
Contract hardware is marketed by the Lockwood Division of 


Ilco Corporation and .s sold almost exclusively to specifically 


designated customers known as contract hardware distributors, or 


contract hardware (George E, 


accounts. 


c 


17; Samucl S, Crissman Deposition 


N. Hicks, Jr. Deposition; and Earl J. Materne Deposition pages 


14, 21.) Lockwood may occasionally sell locks of a resident 


nature or sell hardware to an original equipment manufacturer 


such as a metal door manufacturer, but the overwhelming majority 


of its business is the sale of contract hardware to contract 


hardware distributors. 


Lockwood Contract Illardware Distribution 


The contract hardware distributor purchases contract hard- 


ware from Lockwood and in turn sells it to a building contractor 


(or subcontractor) for installation in a new building (or an 


addition to a building), for the construction of which the 


> 


contractor has a contract with the end-user. Thus 


the owner, 


| 
be wire cee 


| 
| 
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neither Lockwood nor Lockwood's contract hardware distributor 
sells hardware directly to the nd-user, the building owner.? 
in fact the owner woes not purchase hardware as such; he purchases 
a completed building which contains nardware, in the same way 

a new homeowner purchases a complete home containing plumbing 
fixtures rather than purchases the plumbing fixtures as separate 
items. In some cases this completed building may contain a 
master key system. It should be remembered that a master Fey 
system is not an item of hardware but iS a means of controlling 
access by so designing a group of locksets that all the locks 
within that grovy may be operated by a Single, or "master", key, 
as well as each individual lock being operated by its own «ey. 

A description of the »drocess by » 4 contract hardware 

passes along the chain of distribution reveals many relationships 


and factors intervening between the manufacturer which produces 


the hardware and the end-user who owns the building in which 
the hardware finally comes to rest. The process begins when the 
owner of the proposed building retains an architect. In the 


course of planning the building the architect decides waether the 
hardware should be determined on allowance co by bid. If oa 
allowance, the architect estimates the amount and cost of the 
hardware to be installed in the nilding, and this figure 1s used 
by the general contracto~ in bidding to the owner. If by bid, 

the general contractor often entertains competitive bids on the 
hardware portion of the project before he submits his bid to the 


owner. 


lan owner may purchase hardware directly from a distributor 


as replacement hardware or for very small jobs, but such circun- 
stances are so rare as to be insignificant in terms of a dis- 
tributor's volume of business. 
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In either case hardware specifications will have been 


prepared from the architect's building plans. Generally, hard- 


ware specifications are prepared by the archi ional 


contract hardware consultant, a contract hardware salesman or a 


contract hardware distributor. One of the major factors upon 


contract hardware distributor bases his bid to the 


general contractor 1S the hardware specifications. A distributor 


may submit a bid to several general contractors conpeting for the 


award of the same project. As indicated, the general contractor 


may base the owner either on the hardware 


his quote to 


determined by the architect or on earlier bids submitted to 


by contract hardware distributors If the former, 


contractor who is awarded the job accepts bids for 


the hardware distributors interested in the job. If the latter, 


a second round of competitive bidding among hardware 


tors may ensue, or as is often the case, the gencral 


may negotiate a p¥Fice with a hardware di-t-ibutor of his choice. 
In both situations the contract hardware distributor sells 
directly to the general contractor, not to the end-user. Further 


more the distributor's price to the contractor may be reducc 


two or three times in his effort to obtain the job. The dis- 


tributor determines his price upon the price at which he purchases 
the hardware from the manufacturer plus whatever mark-up he 
feels competitive conditions and other relevant factors will 


permit. Such factors may include, besides the competition faced 


by the distributor, the competition faced by the general con- 


tractor, 


size or complexity of the job, the location o1 the 
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job, service requirements, the distributor's overhead and even 
the financial condit. on e general contractor 
The contract hardwa1 istributor who is selected by the 
general contractor or subcontractor to furnish the hardware 
then orders the hardware from the manufacturer or manufacturer 
| whose goods are to be utilized. The manufacturer ships the 
¥ nirdware to either the distributor or the job site, and the 


distributor's personnel prepare it for installation by 
contractor's employces. It should be noted that the cost vu 
hardware in a building may represent from 1/2 of 1% to 1% of 


tre total cost of the building 


To summarize, the chain of distribution may be diagrammed 


as follows: 


Manufactur 


| 


sellls to 


V 


Distributor 


sells to 


VY 


ee General Contractor 


sellls to 


\VY 


Owner or End-user 


The owner, or end-user, has a contractual relationship only 
with the general contractor, and the object of that relationship 
is the purchase of a completed, ready-for-use structure. The 


only direct purchase of hardware is by the contract hardware 


» 


| 
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distributor from the manufacturer. fhus it follows that plain- 


tiffs in this litigation, who do not dispute that they are 


“"end-users' 


Actions, p. 


(Pleintifits' Memorandum in Support of All Class 


7), neither have contractual relationships with de- 


fendant manufacturers nor make any direct purchases of hardware 


from 


defendants. 


ILCO CORPORATION 


nsf é 


/ 
/ , 


harles Doneian 


‘ , ‘ ay / 


James 
Its attorneys 
Bowditch, ¢ 
311 Main 


Worcestcr, 
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UNITED STATES DISTRICT COURT 
DISTRICT OF CONNECTICUT 


IN RE: : M.D.L. DOCKET NO. 45 


MASTER KEY ANTITRUST LITIGATION H ALL CASES 


AFFIDAVIT OF ROSCOE D. SMITH SUBMITTED BY 
DEFENDANTS IN SUPPORT OF MOTION FOR 
SUMMARY JUDGMENT 
a 
STATE OF CONNECTICUT ) ad 
ss. Naugatuck May RY, 1973 


COUNTY OF NEW HAVEN ) 


ROSCOE >. SMITH, being duly swovn, deposes and says as 


follows: 

I am a resident of the State of Connecticut ard reside 
at 50 Woodland Dr., Northford, Connecticut. 

I am Executive Vice President and Secretary of W. J. 
Megin, Inc., ("Mezin") whose offices are located at 1247 New 


Haven Road, Naugatuck, Connecticut. 
I have been employed by Megin since 1964 and since 1965 
have served as a Vice President 
Megin, a Connecticut corporation, is eigaged in business 
a general building contractor. For the past three calendar 
years the volume of new contracts awarded to Megin is shown in 


the following tuble: 


Year Volume 

1970 $28,000,000 
1971 $34,000,000 
1972 $26,000,000 
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Megin is one of the l.‘gest general contractors located 
in the State of Connecticut in volume of business, and in 1972 it 
ranked 398th in the J.S. in volume of new contracts awarded accord- 


ing to the survey conducted by Engineering News Record. 


Megin is awarded many of its contracts in competitive 
bidding with other general contractors. 


When it is decided that Megin will bid on a building 


_centract, it will assemble the data necessary to prepare the bid. 


Among such data are: 

(a) The costs of subcontracts for performing 
part: of the work not to be done by Megin's own forces, such as 
the heating, ventilating and air conditioning, electrical and 
plumbing work. 

(b) The cost of purchasing materials to be installed 
by Megin's own forces. Among such items would be lumber and masonry 
items, windows and frames, door and frames, and would include 
builders hardware. 

(c) The cost of labor for Megin's own forces. 

Megin will perform the carpentry on all of its contracts and the 
masonry on most of them. It will also do some site work. 

(a) The items encompassed within the category of 
"general conditions" under the AIA standard form of agreement 
between owner and general contractor and overhead. 

(e) Megin's profit. 

In computing its bid, Megin (anc it is believed other 
substantial general contractors as well) will not calculate its 
overhead (and general conditions) by simply applying a percentage 


factor to the sum of other costs, hut will take into account 
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estimates of specific items which will be oauixed for the particu- 

lar job, such as costs of equipment rental, use of scaffolding, need 
for heat on the job, telephone service, use of trailers for on-site 

offices, and other matters. 

Similarly, the profit component of the bid will not entail 
a simple mechanical application of a percentage to total cost. 

Among the factors taken into account in determining what amount of 
profit will be calculated into the bid and thus the amount of the 
total bid include the difficulty of the job, the risk of possible 
loss, the type of construction, the other contractors on the bidding 
list and Megin's judgment as to their desire for the work, and the 
present utilization of Megin's production capacity. 

Except where the specifications for the job contain an 
allowance for a category of materials, Megin will prior to making 
its bid on the general contract solicit bids fron the suppliers 
of materials. Megin will first seek from the material suppliers 
an indication of interest to bid on the job by mailing a postcard 
to all of the suppliers listed in its files which it has found to 
be reliable. Thereafter. the suppliers will either telephone or 
write Megin to submit a bia for the supplying of the material. 

Among such suppliers will be the distributors of builders 
hardware. Megin and other general contractors purchase builders 
hardware from distributors, which are independent businesses, and 
nou directly from the manufacturers. Generally, the builders 
hardware distributor will bid on the entire package of builders 
hardware, which includes locksets and latchsets, door closers, 
exit devices and miscellaneous door hardware Megin may also 
solicit from hardware distributors bids which would include items 


in addition to builders hardware, such as cabinet and bathroom 
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hardware, metal doors and/or frames, and other items. 

As the bids for builders hardware are received only a 
short time prior to the deadline for submitting the bid for the 
entire job, Megin does not attempt to analyze the initial builders 
hardware bids but will simply insert in its own bid calculations 
the low bid for builders hardware. This is done solely for expedi- 
ency, since as hardware represents in most cases less than 1% of 
the cost of the entire job and even a substantial variation in 
the figure for builders hardware which is factored into Megin's 
bid will not make any material difference in the total bid which 
Megin will ultimately submit, and in turn will make no material 
difference in whether Megin will succeed in being the low bidder. 

Megin may select a supplier of builders hardware other 
than that which earlier submitted the low bid. This is in part 
because the price of the builders hardware items is in itself not 
the only factor considered by Megin (and other general contractors) 
in awarding a contract for the builders hardware. Among other 
factors are the possible saving to Megin in cost of installation 
of the hardware by the services provided to the general contractor 
by the hardware distributor's personnel and the ability of the 
distributor to service the hardware. Thus Megin may end up paying 
more or less than the original low bid for b ilders hardware, de- 
peijing on all the relevant conditions. 

When the specifications provide an allowance for a mater- 
ial item such as builders hardware, no bids are solicited from 
suppliers prior to the submission of the Megin bid, Instead, the 
amount of the allowance is used for the builders hardware (or other 


item). When the contract is awarded, Megin will then obtain bids 


for the builders hardware and if the price exceeds the allowance, 


the owner will be charged the “ifference, and if the price is less 
than the allowance, the owner will be given a credit. When an 
allowance is used it is not the practice of general contractors to 


add a mark-up on the price actually paid for the material. 


Subscribed and sworn to this pt oe day of May, 1973, 


before me. 


— 


eas a i. 
Notary Public 
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UNITED STATES DISTRICT COURT 


DISTRICT OF. CONNECTICUT 


In re: $ M.D.L. DOCKET 


MASTER KEY ANTITRUST LITIGATION : No. 45 - ALL CASES 


AFFIDAVIT OF WILLIAM C. MAHER 


STATE OF IL) *NOIS ) 


) ss. Bensenville May 29 , 1973 
COUNTY OF COOK ) 


WILLIAM C. MER, being duly sworn, deposes and says: 


1. I am over 21 »2ars of age. 

2. I believe in the obligation of the oath. 

3. I am curently Vice President of Illini Hardw re Corpo- 
ration, 1321 Irvinj Park Road, Bensenville, Illinois, and have 


been employed Ly Illini Hardware Corporatior. ¥or approximately 
six years 

4. Pxricr to my current employment I was the manager of the 
Cricezu office of the Russwin Division of the Hardware Division 
of Umhart Corporation. I have been engaged in the contract hard=- 


ware industry since 1958, 


5. Illini Hardware Corporation is a distributor of contract 


hardware, which it purchases from manufacturers (or through repre- 
sentatives of manufacturers) and which it resells to third parties), 
such as subcontractors, general contractors, builders-owners and 
owners of structures. 


6. Illini Hardware Corporation handles and sells the -Fard- 


ware of approximately 140 different manufacturers. 


2 
7. (Illini Hardware Corporation handles and sells master 
key systems manufactured by Schlage (Schlage Lock Company) , 
Russwin (Emhart Corporation) and Falcon (Falcon Lock Company). 
The Schlage, Russwin and Falcon master key systems are roughly 
equivalent in quality, and are sold in competition with each 
other and with other cnmpeting mast#=*: key systems which Illini 
Hardware Corporation does not handle on a 
8. When a new structure, such as an office building ora 


school is to be constructed, the various general contractors who 
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for the contract hardware portion of the structure from various 


contract hardware distributors, such as Illini Hardware Corpo- 


ration. 

9. In such instances, the contract bh wi - for the struc- | . 
ture will be bid as a package, such that ti: bic is a lump sum 
bid for all of the contract hardware for th structure | 

it. Because the hardware is bid as a package, the distribu- 


tor's lump sum bid price will consis’. of a single price for the 
products of several manufacturers. For example, the distributor | 


May F iy the locks from one manufacturer, the dcor closers from | 
I 


a second manufacturer, the exit bolts from a third manufacturer, 
the hinges from a fourth manufacturer, the door stops froma 


fifth manufacturer, the push, pull and kick plates from a sixth 


Manufacturer, the cabinet hardware from a seventh manufacturer, 
etc. The vast variation in terms of products and manufacturers | 
is evidenced by the fact that Illini Hardware Corporation handies 
and sells the products of approximately 140 different manufac- 


turers. 


11. The material cost to each distributor for the hardware 
package will vary, depending on which products he elects to use, 


their net price, and whether he receives a discount from one or 
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more manufacturers on the particular job. In addition, the over- 
head and interest costs of each distributor vary, as does the 
percentage of anticipated profit which he is willing to accept 
on each particular job. Because of these factors, the package 


bid prices of the various distributors will differ 


12. In determining what bid price to put on any given hard- 


factors set forth in paragraph ll, and in addition, considers 
the anticipated bid prices of competing hardware distributors. 


This is ss because the Illini Hardware Corporation must have the 


lowest pachage price to be awarded the contract. 


“ ware package, Illini Hardware Corporation considers all of the 
13. For the above reasons, there is no standard markup or 


Standard rule of thumb for a markup fer any one item or the 


pacxage of items on any package bid for contract hardware by a 
distributor. 

14. The figure which is determinative of whether the con- ! 

: tract hardware distributor is awarded the contract is the lump | 

sum price for the hardware package, and because all of the silanes: 


enumerated apove go into determining that lump sum 


i} almost impossible on any one job in competitive biddin 


Q 
ct 
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assign a percentage of markup over material cost for any one 


type of hardware or for the hardware purchased from any one manu- 


facturer. Stated another way, it would be extremely difficult 


if not impossible to trace the dollar amount or percentage of 


job, even if the records relating to the bidding of the job were 
still available. I£ such records were not available, and Illini 


Markup over material cost for a given product on an individuai 
Hardware Corporation does not maintain such records for longer 


than completion of the job if it wins the contract, it would be 
impossible to determine the amount of such markup. 


b ‘ 15. Because each job is priced and bid on an individual 


+ 

basis, with a separate determination as to product cost (net 
prices are continually subject to change), discounts (which are 
allowed on a job by job basis), markup (which constantly changes) 
interest costs (which fluctuate), and competitive conditions 
(which change according to the volume of building activity, back- 
log of competing hardware distributors, reduction or increase in 
overhead of competitors, etc.), it would be totally impossible 
to assign a "normal" or “average” markup over material cost for 
any one type of hardware or for the hardware purchased fron 
one manufacturer. 

16. Contract hardware distributors do 
with general contractors on the basis of a pre-existing 
contract. 

17. Contract hardware distributors are obligated to pay the 
hardware manufacturers within 30 days after the hardware is 
shopped from the manufacturer, but ‘ico not receive 


the contractor until the hardware » acceptec. 


distributors are therefore frequently obligated to borrow money 


to pay the manufacturers, and cannot repay the loan until payment 
is received from the general contractor. During that peri 

the contract hardware distributor must pay interest on the face 
amount of the loan, and the anticipated amount of the interest 
must be considered when arriving at the amount of the package bid 
for hardware. 

18. Some general contractors take longer to pay the contract 
daxdanie distributor than do other general contractors. Because 
a longer period to be paid by a general contractor will result 
in increased interest casts to the contract hardware distributor, 
contract hardware distributors may bid a higher package price to 
general contractors who are less prompt in paying for the hard- 


ware. This means that the hardware distributor will often quote 
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different prices for the same package of hardware to different 
general contractors, and in turn those general contractors will 
have different material costs for the contract hardware. 

19. Contract hardware distributors may also submit a higher 
package bid to a general contractor which in their opinion has 
an uncertain credit standing, or which has in the past unfairly 
"back charged" the distributor for materials supplied. 

20. After a general contractor is awarded the contract for 
the structure, it is customary for the general contractor to go 
back to ore or more of the contract hardware distributors in an 
effort to secure a price for the hardware package which is lower 
than the lowest hardware package bid received by the general con- 
tractor before the general contract is awarded. And customarily 
the- ger eral contractor is successful in obtaining a lower price 
for the nardware package, whether by negotiation with the con- 
tract hardware distributor who submitted the 
or by negotiation or "bid peddling" with one or more additional 


contract hardware distributors. 


21. When contract hardware distributors reduce the package 


price to the general contractor pursuant to such "negotiation" 
or "bid peddling," such reduction is in the form of a specific 
dollar amount off the package bid price originally submitted. 
The reduction is not, nor could it realistically be, allocated 
to any particular product within the hardware bid package. This 
factor would further complicate any effort to trace or compute 
the dollar or percentage markup over material cost as to any 
individual product or the products of any single manufacturer. 
22. There are some gene~al contraci.crs who do not make it 
a practice to "negotiate" or "peddle" the package bids of the 
contract hardware distributors, but rather accept the lowest 


contract hardware package bid received before the general contrac 
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is awarded. Contract hardware distributors will bid a lower 
package bid price to those contractors than to general contractor 
who "peddle" the bids, because (a) they know that they will not 
have to lower their bid price and (b) they know that their com- 
peting hardware distributors will also bid 3 lower package bid 
price to those general contractors for the same reason. 

23. If all gene.cl contractors abstained from “negotiating” 


or “peddling” the lowest hardware package bid after award of the | 


general contract, then competing hardware distributors would sub- | 


mit lower package bid prices to the various general contractors. 
Again, this would be because (a) all contract hardware distribu- 
tors would know that they would not be asked to reduce their 
package bid price after award of the general contract and (b) eac 
hardware distributor would know that its competition would submit 
its lowest bid at the initial bidding stage, instead of the prac- 
tice of submitting a higher initial bid with the expectation of 
lowering that bid during negotiations with the successful general 
contractor at a later date. 

24. This practice of "negotiating" or "bid peddling” by the 
general contractor after award of the general ccntract is wide- 
Spread in the industry. Because of its prevalence, contract hard 
ware distributors often refer to their initial package bid as 
the "going in bid." Many hardware manufacturers will not con- 
sider granting any discounts until after the “going in bid," and 
wait until the "negotiation" or "bid peddling" stage to consider 
whether the true competitive situation warrants a discount to 
contract hardware distributors. 

25. It is impossible for a contract hardware distributor to 
determine the amount of his profit - whether gross or net - at 
the time he submits his "going in" package hardware bid. His 


profit can only be determined after the job has been completed 


- 
and he has been paid all moneys which he will receive. This is 
so because of the following factors which determine profit and 
which intervene between the time of the "going in" package bid 
and final paymert: 

(a) actual package price after "negotiation" or 
"bid peddling" which will be .< than the "going-in" 
package bid; 

(b) discounts granted by manufacturers during the 

id peddling" process; 

(c) possible substitution of product if the product 
originally specified is not accepted; 

(d} amount of interest paid for moneys by the dis- 
tributor, which is a function of both the length of time 
during which interest must be paid and any changes in the 
applicable interest rate during such time; 


(e) cost ¢ overhead, in that experienced overhead 


costs will normally differ from anticipated overhead 


costs; and 


(£) amount of back charges. 

26. Even after final payment the distributor will not know 
his profit on a given job, because he may be required to service 
the job, and correct any pro‘.ems which may arise with the hard- 
ware long after final payment has been made. The distributor is 
not separately compensated for this service: he is expected 
to perform this function free of charge and he must consider this 
fact when he is determining the package price for the hardware. 

27. It is not possible to allocate the costs of servicing 
a job to any particular product in the hardware package, nor -S_ 
it possible to allocate the costs evenly among the different 
products, because some require little, if any, servicing (for 


example, door stops), and others (such as door closers) may or 
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may not require servicing, depending on the experience on any 
given job, which is not known when the package price is estab- 
lished. 

28. Because of the factors mentioned *bove, it would not 
be possible to state that a contract hardware distributor, as- 
suming he was illegally overcharged 5% by a manufacturer of | 
‘a product or group of products, would bid higher than if he had 
not been charged the additional 5%. Conversely, it would not 
be possible to state that a contract hardware distributor would 
bid at a lower price if his price from the manufacturer of a 
product or group of products were 5% less. A 5% higher or lower 
price as to one product in the package, would in most cases not 
be very significant in terms of the cost of the entire package. 
Additionally, a distributor must consider the anticipated bid 
prices of his competitors, and must make his bid sufficiently | 
low so as to meet or beat his competitor's price. In the Master 
Key Antitrust Litigation, I understand that Emhart (Russwin) is 
alleged to have illegally conspired with the effect of raising 
its prices artificially, but that no such claims are made as to 
two of its competitors, Schlaye and Palcon. If a distributor 
were to bid Russwin locksets against a competing distributor who 
was bidding SChlage locksets, the Russwin distributor, if he were 
to win the job, could not bid more than the Schlage distributor. 
So whatever the price to the Russwin distributor, he must see 
that his total package bid price is no higher than that of the 
Schlage distributor or he will not make the sale. 

29. To take a very oversimplified example, I will assume 
that there are only two competing contract hardware distributors, 
one of which offers Schlage locksets, the other of which offers 
Russwin locksets. Further assume that each distributor offers 


to provide identical products for all other hardware, and receives 
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(if any) identical discounts from hardware manufacturers, and 
that the overhead of each distributor is identical. The general 
contractor in such a situation will accept the lower package 
price. I assume for purposes of this example that the Russwin 
price for locksets is artificially inflated by 5% over the price 
for locksets of- Schlage. In order for the Russwin distributor 
to secure the order, he must meet or . the package price 

red by the Schlage distributor. If he does not meet or beat 

price, he will lose the contract, and because there is no 


sale, there is no overcharge to the general contractor. If the 


Kusswin distributor meets or beats the package price of the 


Scclage distributor and wins the job, he would have to iowe. his 
profit marcin to less than that of the Schlacge distributor to off 
set the higher material cost, in which case any “overcharge” 
would not be passed on to the general contractor, but would be ab 
sorbed by the contract hardware distributor. 

| 


30. There are occasions in which the general contractor will 


not deal directly with the contract hardware distributor at all, 


but will rather deal directly with a subcontractor who in turn 
deals with the contract hardware distributor. This adds another 
entity in the chain of distribution of contract hardware. 

31. There are other occasions in which the general contracto 
will deal directly with the contract haraware distributor with 


a structure. For example, the subcontract for hollow metal doors 


regard to a portion, but not all, of the hardware required for 
and frames, or glass and glazing, or partitions may specify items 
of hardware. In such instances, the contract hardware distributo 
will deal directly with the general contractor on some items of 
hardware, and will deal directly with the subcontractor on other 


items of hardware. 


32. On other occasions, the contract hardware distributor 
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will deal only with the architect, as for example where an 
“allowance” for hardware is specified. 

33. On still other occasions, the contract hardware dis- 
tributor will deal directly with the owner of the structure. 

One example would be on replacement hardware for an existing 
structure. 

34. Ane on still other occasions, the contract hardware 
distrik tw. 11 deal directly with builders-owners of structures 
where « any will act both as a contractor and owner for a 
new facility such as @n apartment house or an office building. 

35. Normally contract hardware distributors, in determining 
the package bid price, will figure jobs on the basis of a 
detailed take-off of the hardware specifications. But there are | 
occasions where time does not permit such an analysis, and as 
I testified in my deposition (page 65) on examination by 
Mr. Freeman: 


Q. Did the distributors figure jobs on the basis 
of the book prices they received for contract hardware? 


A. Yes. 
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Q. Is there any other way to figure a job? 


A. Yes. 

Q. How? 

a Well, if you can [sic] make a detailed take-off 
and time is .° *e essence and you don't have enougn time 
to make a c f, you can go by using a percertage 


figure of the building. 


You can also, and I don't say this facetiously, 
you can weigh the plans. 


I 


Wi tiam C. 


Subscribed and sworn to before me this 27 day of May, 


1973. 
Patani pe ee 2 
Nota ublic 
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STATE OF ILLINOIS ) 
) SS: 
COUNTY OF COOK ) 


AFFIDAVIT OF FRANCIS DUROCHER 


FRANCIS DUROCHER, being first duly sworn deposes and says as 


follows: 
I am a resident of Cook County, Illinois, and reside at 
Rural Route #1, German Church Road, Hinsdale, 
for Gust K. Newberg Construc- 


tion Company whose offices ar2 .ocated at 110 South Dearborn Street, 


Chicago, Illinois 60603. I am emp}oyed by Gust K. Newberg since 


190 , and have been in my present 


position since ___ 1957 

Gust K. Nevberg is engaged in business as a general building 
contractor and is engaged in construction throughout the United States. 
The annual volume ot work performed by Gust K. Newberg exceeds 
$100 million 

If Gust K. Newberg decides to bid as general contractor for a 
construction project involving the iustallation of builders hardware, 


we normally issue invitations to bid to several hardware distributors. 


As a result of the invitations we will normally receive five or six 


different bids for the hardware from competing distributors although 


occasidnally we will receive three bids or less. Several competing 
hardware manufacturers are usually represented by the bids received 
for a particular project. 

For estimating purposes, the cost of builders hardware can vary 


from a low of one-half of one percent of the total cost of a construc- 


tion project to a high of three percent of those costs. Usually, 
we would anticipate that hardware would represent approximately 

one percent of the total cost of a project and builders hardware is 
one of the material costs involved iu estimating such a project. 
Based on our experience, we know approximately what the builders 
hardware should cast for any given project. If bids are received 
which are out of line on costs, we as a general contractor have no 
hesitation about going back the bidders for a lower price or to 
different distributors to obtain more reasonable bids. 

The selection of a brand of hardware for a particular project 
is generally left up to the owner or architect. Most specifications 
and architectural plans for a project specify a particular brand 
"or equal" brand of hardware. Therefore, if bids to supply the 
named brand in the specifications are higher than an equal brand 
we will occasionally recommend to the owner or architect the sub- 
stitution of a less expensive brand. Occasionally the owner or 
architect will specify a particular brand initially with no sub- 
stitution allowed, and of cuurse we are bound by their decision. 

In analyzing hardware bids we consider not only the cost of the 


hardware but other factors such as our experience with the distri- 


butor involved, the lead time necessary for ordering and purchasing 


the hardware, and the services to be performed, since these factors 
are equally important to the general contractor. Based upon t hese 
“actors we recommend to the owner or architect which distributor, 
or in some cases which subcontractor, from whom to purchase the 
builders hardware for the project. Our recommendations in this 


respect are usually followed. 
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No single factor sehenibiais either our profit or the final cost 
of the building to the purchaser of the building. These amounts vary 
depending upon the interaction of the cost of all the materials and 
components, of which builders hardware is only one element, and ~he 
amount of fair mark up which we are able to put on a project. 

Variations in the cost of builders hardware to us would not always 
be reflected in our price to the building owner. For example, if the 
price of the hardware increased or decreased between the time Gust K. 
Newberg was approved as general contractor and the time we let a sub- 
contract for the work, we would not normilly pass the increase or 
decrease along to the owner; rather we would absorb the profit or loss 
ourselves. Since materials costs for building projects are constantly 
fluctuating, it is virtually impossible to say that a price change in 
a product representing one percent of a builders cost on 4a lum sum 


contract would be equally reflected or passed on in our fina 
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to the owner. 
The affiant further states that 


this affidavit are true and correct 


ye FRANCIS DUROCHER 


Subscribed and sworn to before ue this S: day of Bey 1973. 
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UNITED STATES DISTRICT CouRT 
DISTRICT OF CUNNECTICUT 


oni eee 

IN RE: 3 M.D.L, DOCKET NO. 45 
MASTER KEY ANTITRUST LITIGATION ALL CASES 

Sore eeeecneeanenesteeneeninseeecmistinaeies ansshesienesion 


STATE OF CONNECTICUT) 
) ss: 

COUNTY OF NEW HAVEN ) 

KENNETH FROBERG, being duly sworn, deposes and says 
as follows: 

1. I am Vice President of Macomber Construction 
Company ("Macomber"), a Massachusetts corporation, having its 
principal offices in Boston, Massachusetts. I have been employed 
by Macomber for twenty-eight years and have been Vice President 
for six years. 

2. Macomber is engaged in business as a general 


contractor and, in that connection, it has furnished and installed 


finish builders hardware. Its work has involved both competitive 


bids and negotiated jobs throughout the East. Its annuc volume 
of work is approximately $40,000,000. 

3. Prior to Submitting a bid on a job, Macomber fills 
out a bid sheet and included thereon are the following general 
categories: 

(a) The cost of the material to be used on the 
job. 
The cost of Macomber's own labor force. 
The cost for the work to be performed by 


the various subcontractors. 
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(d) The overhead costs included in the 


: < AIA general conditions which are direct 


te charges to the job. For example, the cost 
of power and water for the building site. 
> (e) The cost of other items of overhead not 
directly chargeable to the job. 
tS (f) The company's anticipated profit on the job. 


4. Macomber's overhead varies from job to job since 

it is dependent upon a number of changing factors. For example, 
% the cost of heating the job site varies signficantly from season 

to season. 

5. By the same token, th figure to be inserted in 
the bid sheet as Macomber's profit factor varies significantly 
from job to job and cannot be arrived at by the utilization of 
any mechanical formula or fixed markup. When computing its profit 
component for the hid Macnmher tnbhoc int- SHUG waera eating) ae 
other things, the quality of the plans and specifications, its 


estimate of the bids of other general contractors, the kind of 


Cr 
oO 
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year it is having, and the present utilization of Macom 
equipment and work force. None of these factors are controlling 
but they all influence Macomber's judgment on what to include 
as its profit figure in the bid sheet. 
6. In filling out a bid sheet Macomber figures the 
cost of its materials on the basis of price quotes ‘except where 
al the architect has established an allowance for a particular 


class of material. 


7. Macomber '-2ps a current list of suppliers of 


various buildiny :iaterials, including builders hardware. 


™~ 
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Assuming the cost of a particular item is to be fixed on the 
basis of price quotes, Macomber sends out postcards to the 
various suppliers requesting bids. 

8. Macomber solicits its builders hardware bids from 
independent distributors. The builders hardware is generally 
bid as a package, that is, the distributor will quote one 
price that includes the locksets, exit devices, door closers, 
etc., and the quoted hardware package usually includes items 
manufactured by a number of different companies. Depending on 
the size of the job, Macomber may solicit hardware bids for its 
Connecticut jobs from as far away as Boston and New York. The 
builders hardware bids received by Macomber usually vary from 
distributor to distributor since the distributor's bid includes 
a number of variables including his markup for overhead and 
profit. 

9. Macomber dce2s not always obtain its builders 
hardware from a builders uardware distributor. In certain cases 
Macomber may obtain the necessary builders hardware from a 
subcontractor on the job. For example, in apartment house 
construction the plans may call for the use of hollow metal 
doors and, in that case, the locksets are purchased as part of 
the hollow metal doors. In such a case the cost of the builders 
hardware is included as part of the door subcontract in the bid 
sheet. . 

J 10. Macomber normally just checks the builders hardware 
bids to make sure they are complete and inserts the low builders 
hardware bid in its bid sheet. This is done primarily because 
the cost of the builders hardware is usually less than 1% of 
the cost of the entire building and the general contractor's 


efforts, of necessity, are directed -towards those items that 
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will have a measurable influence on the amount of its total bid. 
Attached hereto are the summary cost sheets for three fairly 
typical jobs of Macomber. Exhibit A is a research laboratory 
that was constructed in 1964, Exhibit B is a building composed 
of offices and classrooms that was built in 1964, and Exhibit C 
is an arts center which is presently under construction. In each 
case, the cost of the builders hardware is less than 1% of the 
total cost of the building. 

11. In compiling a competitive bid, Macomber attenpts 
to estimate as accurately as it can its anticipated material 
costs for that job. In some cases Macomber will receive bids 


from certain suppliers, including hardware distributors, where 


for one reason or another Macomber concludes that the bid is too 
high or too low and, in those situations, Macomber will include 
in its bid what Macomber believes will be the true cost to it 
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12. Should Macomber be awarded the general contract, it 
will then negotiate with the material suppliers for final 
prices and in many cases those final prices will be lower than 
the prices Macomber included in its bid sheet. In the case of 
builders hardware, Macomber may not obtain the material from 
the distributor that submitted the low bid since cost is only 
one factor that is considered by Macomber when choosing the 
builders hardware supplier for the job. The cost of installing 
the builders hardware may in some cases equal the cost of the 


hardware itself and the possible savings to Macomber on the 


installation of the hardware is an important consideration. The 


willingness of a hardware distributor to service a jcb after 


T9A 
the hardware is installed is also important since again it can 
result in possible savings to the general contractor. Macomber's 
actual cost for the builders hardware, therefore, may be higher 
or lower than the original figvre it inserted in its bid sheet. 

13. While it is true that Macomber will never submit 
a bid less than its estimated costs, possible changes in 
Macomber's material costs is a factor it considers when initially 
arriving at the figure it will insert as its profit component 
on the bid sheet. 

14. An allowance for an item on the bid sheet usually 
is employed in situations where the detailed information 
necessary to obtain price quotations for a particular item is 
unavail:.le s“en the bid sheet is being prepared. The amount of 
the allowance for the ite is set by the architect. Any differ- 


ence between the ultimate cost of the hardware and the allowance 


will ha wr Flan nwti-A i+ a « fae 
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Q@ Gena ok Ciedsatl LO the owners 


as the case may be. 


KENNETH 
Sworn to before me this 


day of ,» 1973. 


Notary Public 
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SN : S Cats 
EAPO «—INSURANSS MATETIAL SUR-TOTA.G TOT L, 
‘ 1. General Ci «i, ions 32,671 4,411 2,522 40,603 ~2ea7? 
2. Plant t! Equ.ovent 6,C48 816 23,665 30,529 1.52 
4. Excavation 8,772 1,184 7e8 10,744 0.54 
4. Excavation - Sub - - 61,466 61,466 3.07 
6. Site Work 1,106 149 943 2,198 0.11 
8. Foundations 22,992 3,104 36,091 62,1%7 3.10 
9. Superstructure 88,921 12,004 38,729 139,654 6.97 
4 10. Masonry 38,008 §,131 13,938 57,077 2.85 
11. Cenent Work & Paving 17,958 2,424 12,105 32,487 1.62 
13. Waterproofing 95 13 67 175 0.01 
13. Waterproofing - Sub - - 13,782 13,762 0.69 
14. Reinforcing 292 39 557 888 0.04 
14. Reinforcing - Sub - - 94,666 94,666 4.73 
19. Rough Carpentry 2,538 343 496 3,377 0.17 
20. Millwork 9,589 1,295 1,232 12,116 0.61 
20. Millwork - Sub m - 33,175 33,175 1.66 
22. Mis 560 76 319 955 0.05 
22. Mi a - Sub ~ - 63,015 63,015 3.15 
23. Lounge 1,153 156 284 1,593 0.Co-—~ 
24. Metal Door Bucks 5,042 681 544 4,267 0.31 
24. Metal Door Bucks = Sub - ~ 15,255 15,255 0.76 
25. Toilet Partitions - - 1,673 1,673 0.Cc3 
26. Metal Windows - - 20,722 20,722 1.03 
28. Soft Floor - - 20,078 20,078 1.00 
29. Mesh Ceilings - - 895 o95 0.04 
29. Plastcring s - - 8,934 8,924 0.45 
20. Hardware wae - e335 11,053 11.023 Q.551 
PR, I - - 19,0312 19,051 6.95 
32. Roofing ~ - 16,470 16,470 0.82 
33. Painting - - 24,717 24,717 1.23 
34. Marble - - 67,194 67,194 3.35 
36. Plunbding & Heating - - 422,999 422,099 21.11 
39. Electric - - 270,595 270,595 13.52 
41. Elevator - - 45,498 45,498 2.27 
42. Insulation - - 16,045 16,045 0.80 
44. Incincrator 56 8 246 246 0.02 
44. Incin.Lab.Cquip.& Chk.Bd. - ~ 173,458 173.458 8.66 
45. Macoatrut Partition 1%,092 2037 30,003! 54,701 2.74 
45. Lead X-Ray - - 3,100 3,100 0.15 
47. Insul. Panels ~ ~ 55,817 55,817 279 
51. Precast Cone. Covers ~ - 2,811 2,811 0.14 
> { 
Fee : 75,009 __ 3.75 
/ GRAND TOTAL 1,928,322 100.Gc2 


GRAND TOTAL PLUS FEE 2,003,322 


MONTULY COST eS Port 


Total 
Contract Anticipated 
Breakdown we OSS 
Ceneral Conditions 205,099. § 2.:48%,090. 
Plant & quipzent 170,099. 220,099. 
Excav. (Lon, Utilit 98,099. 93,095. 
Sheot-Pila-UnaderPL 109,999. 92,505. 
Sito work 10,053. 9,099. 
PoundatLlons-footings 30,053. 31,059. 
Superstructures 632,059. 720,009. 
Slab on Ground 15,0096 14,0). 
tWatarproof-Ccaulk 6,092. 5,509. 
Reinl. Stoel 210,005. 299,059- 
Corpantry, Millwork, 75,0006 92,02). 
Orn. & ‘Lo - Iron 142,009. 155,099. 
Stuve@l sash 6,099- 5,500. 
Toilet Partitions 3,099. 3,000- 
Lath % Plastor 18,099. - 
(iardware-follet Access 7 = ALON, as ere 
Glare 70.099. 60.099. 
Roofing, Skylights, Flashing 40,053. 33,903. 
Paint 25,0996 17,099. 
Slate 22,003. 299. 
Plunubing, Neating, 415,099. 
Blectric 245,099-~ 
Elevators, Lilt 62,099. 
Acoustica. 40,0953. 
Nisce 29,090. 
Library Stacics 16,009. 
Matal Lockers 1,700. 
Seating - ALLOWANSZ 7,509~6 
Thern:1 Insulation 20,092. 
Insulating foo’ Fill 
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Pay 


Continaancy 


Flued Fao 120,099. 


CONERACT 2,099,009. 


Shanoe Orderss 


Changes 1 to G 215,215- 
Changes Pending 20, 3726 
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UNITED STATES DISTRICT COURT 


DISTRICT OF CONNECTICUT 


MASTER KEY ANTITRUST ALL CASES, 
LITIGATION 2 
© 


2» 
~ 


RULING ON MOTION 
FOR SUMMARY JUDGMENT 
This litigation, consolidated under the multidistrict 
procedures for pretrial proceedings, see 28 U.S.C. § 1407, 
is brought by several states and cities (the governmenta 
plaintiffs), as well as numerous private owners and builder- 


' hardware 


owners, who have purchased contract or builders 

from the four defendants. Contract hardware consists of the 

hardware components used on doors of buildings - locks, 

latches, keys, closers, stops, etc. Plaintiffs allege that 
1/ 

the defendants, in concert with their distributors, 


in a horizontal conspiracy to fix prices for contract hard- 


ware, and further that vertically by a system of territorial 


and customer market division among their distributors the 
several defendants maintained price levels higher than what 
free competition would have established, They seek treble 
damages for this violation of the antitrust laws under 
V/ 

For purposes of this motion, manufacturers and distributors 


will be considered as one entity. They are tightly linked 
together at the top of the chain of distribution. 


x 
2/ 


Section 4 of the Clayton Act, 15 U.S.C. § 15. The govern- 
mental plaintiffs did not purchase the hardware directly 
from the defendants or their distributors. However, they 
allege tnat they were the actual victims of the conspiracy, 
for .he overcharges exacted by the defendants were directly 
reflected in the price they had to pay for the buildings 
they purchased. The defendants have moved for summary judg- 
ment on the ground that these plaintiffs are "remote 
claimants" whose interests do not come urder the protective 


umbrella of Section 4, 


I. 


Since the word "standing" was used somewhat loosely by 


both sides during oral argument, it is important to state 
the def.adants' position as precisely as possible. They do 


not contend that the governmental plai.tiffs have not suf- 


ts 


fered injury "in (their) business or property by reason of 
anything forbidden in the antitrust laws." Indeed, given 


the Supreme Court's implicit approval in Hawaii v. Standard 


7 
15 U.S.C. § 15 provides: 


"Any person who shall be injured in his business 
or property by reason of.. sything forbidden in 
the antitrust laws may sue therefor in any dis- 
trict court of the United States in the district 
in which the defendant resides or is found or has 
an agent, without respect to the amount in con- 
troversy, and shall recover threefold the damages 
ty him sustained, and the cost of suit, including 
a reasonable attorney's fee," 
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Oil Co., 405 U.S. 251, 266 (1972), of class actions by a 
state on behalf of its consumer citizens, who were far more 


"yemote" from the manufacturers 7 products such as gasoline 


| 
| 
| 
} 


3 
and liquid asphalt than any of the plaintiffs in this action, | 
4/ 
that claim would be without merit. The essence of their 
argument is rather that, as ultimate or indirect ourchasers, | 
the governmental plaintiffs, in contrast to contractors who | 
| 
dealt directly wit. * defendants, will be unable to prove 
| 
their damages. To support their posi: ‘on, defendants rely 
primarily on Hanover Shoe, Inc. v. United Shoe Machinery ~ 
. 
Corp., 392 U.S. 481 (1968)(Hanover), and several cases which 
have purported to follow it, notably Philadelphia Housing 
Authoriry v. American Radiator & Standard Sanitary Corn., 
50 F.R.D. 13 (E.D. Pa. 1970), aff'd per curiam sub nom. 
Mangano v. American Radiator & Standard Sanitary Corp., 438 
| 
2. 1187 (3d Cir. 1971) (Mangano). | 
At first blush, and also on more thorough analysis, | 
this argument is a peculiar reading of Hanover. In that 
case, 
Ey) 

See, for example, the intricate chain of distribution of 
gasoline described in Perkins v. Standard Oil Co., 395 U.S. 
642, 645 (1969). 

4/ 

See also, State of West Virginia v. Chas. Pfizer & Co., 

440 F.2d 1079 (2d Cir.), cert. denied, 404 U.S. 871 (1971); 
State of Illinois v. Bristol-liyers > 


oO. 
para. 74,262 (D.C. Cir., Dec. 7, 1} 1972), 


CCH Trade Cases, | bt 


wv 
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"(t)he District Court found that Hanover would 
have bought rather than leased from United t.ac 

it been ; n the opportunity to do so. The 
District Court determined that if United had 

sold its important machines, the cost to Hanover 
would have been less than the rental paid for 
leasing these same machines. This difference 

in cost, trebled, is the judgement awarded to 
Hanover in the Dis trict Court. United claims, 
however, that Hanover suffered no legally cog- 
nizable injury, contending that the illeral 
overcharge during the damage period was reflected 
in the price charged for shoes sold by Hanover 

to its customers and that Hanover, if it had 
bought machines at lower prices, would have 
charged less and made no more profit than it 

made by leasing. At the very least, United 
urges, the District Court should have determined 
on the evidence offered whether these contentions 
were correct. The Court of Appeals, like tt 
District Court, rejected this assertion of the 


3 
Qo 


so-called 'passing-on' defense, and we affirm 
that judgment." 392 U.S. at 487-88 (footnotes 
“ted),. 


The Court offered two reasons fer its rejection of the pas 


on defense. It foresaw a great increase in complexity of 
antitrust litigation if the defense was “generally con- 
firmed,'"' and it feared that such a development would seri 
ly weaken private enforcement of the antitrust laws. 392 
U.S. at 493-94, These reasons were intimately related. 


one commentator has suggested, 


"the Court's emphasis on the problems of proof 
reflected its concern that the attempt to 
establish a pass-on would so bog down the liti- 
gaticn process as to undérmine the efficacy of 
the private enforcement mechanism."" Comment, 
Mangano and Ultimate-Constumer Standing: The 


Misuse _ of the Hanover Doctrine, 72 Col. L.Rev. 


394, | 408 (1972). 


ON: 


As 


ake 


A similar reading is suggested by Judge Smith's observation 
in State of West Virginia v. Chas. Pfizer & Co., supra, 440 
F.2d at 1087, that "(i)n considering . . . the obvious re- 
luctance of the Court to allow the passing-on doctrine to 
be used as a defense to treble-damage liability .. . the 
most important thing to keep in mind is the result orienta- 
tion with which the Court has approached the whole area of 
private treble-damage litigation." Thus, defendants’ invo- 
cation of Hanover, which rejected a proposed pass-on defens 
in order to ensure that those who violated the antitrust 
laws did not escape liability through a multiplication of 
legal complexity, strikes a discordant note. Cf. Boshes v. 
General Motors Corp., No. 68 C 1454 (N.D. I1l., May 3, 1973), 
slip op. at 10-11, The attempt to transform a rejection of 
a defense because it unduly hampers antitrust enforcement 
into a reason for a complete refusal to entertain the claime 
of a certain class of plaintiffs seems an ingenious attempt 


to turn the decision and its underlying rationale on its 


head, 


The hardware manufacturers are not themselves raising 
a pass-on defense. They argue that the considerations which 
led the Supreme Court to reject it in Hanover logically lead 
to the conclusion that the governmental plainviffs would 
face, in the language of Hanover, "nearly insuperable dif- 


ficulty" in proving their damages. I recognize that several 
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3/ 
courts have adopted this rationale, but such a holding, as 


Judge Decker noted, "(i)n essence . . . reads Hanover Shoe 


as establishing a general rule of 'privity' for standing to 
sue in a private antitrust action," Boshes v. General Motors 


Corp., supra at slip op. 10, which "would be stretching 


w 


Hanover Shoe beyond all recognition. . Id. at slip op. 


15. The radical extent of such a stretch is seen when one 


recalls that Hanover denied a defense which was offered 


after plaintiffs had put in their proof in +. long and co:mplex 


trizl. Here defendants seek to use that decision to shut 
off plaintiffs' case entirely and prevent them from going 


to trial at all. 


It would be improper, and somewhat illogical, to decide 

on a pretrial motion for summary judgment that the plai 
6/ 

tiffs could not prove their damages. Such a determination 


should await trial. Assuming, as must be done on summry 


judgment, that these defendants have violated the antitrust 


Ly 


See the cases cited in Boshes v. General Motors Corp., 


supra at slip op. 7 n.5. However, several of these c | 
e.g., City & County of Denver v. American Oil Co., 53 I | 

‘pianos A cage Soe rome Oe | 
620 (D. Colo. 1971), weve decided in the context of a class | 


action determination and are thus only cf marginal relevance 
here. 


6/ 
Insuperable problems of class action management might make 
pretrial dismissal of certain claims appropriate. See | 
Eisen v. Carlisle & Jacquelin, Dkt. No. 72-1521 (2d Cir., 


L% 4 
May 1, 1973), slip op. 3217. But no class action issuc is 


before the court on this motion. 


a 


laws, they should not be permitted to escape the penalties 
Congress has mandated. To do so would fly in the face of 
the Supreme Court's manifest concern for "the effectiveness | 


of the private action as a vital means of enforcing the 


antitrust policy of the United States." Perma Life Mufflers 
if y rorma bite ut ’ 


Inc. v. International Parts Cornp., 392 U.S. 134, 136 (1968). 
See also, Hanover, 392 U.S. at 493-94, and the analysis of 
the Supreme Court's attitude in State of West Virginia ve 
Chas. Pfizer & Co., supra, 440 F.2d at 1087-88. 

Defendants' only valid interest is in being free frcm 


duplicative recoveries, a consideration given great weight 


in Hawaii v. S$ supra, 405 U.S. at 264, 266. 
However, in the present context this possibility is largely | 
illusory. As Judge Decker noted, the statute of limitation 
may limit the extent of liability to some plaintiffs and if 
it "does not obviate the possibility of double Liability, 

the doctrine of collateral estoppel probably would."' Boshes 

8/ 
v. General Motors Corp., supra at slip op. 16. In addition, 
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“15 U.S.C. § 15b provides a limitation period of four years. 


8/ 
“Judge Decker added an explanatory footnote on the collateral 
estoppel issue at this point: "For example, a jury finding | 
that an overcharge had been passed-on, particularly by a 
party in contractual privity: with the alleged antitrust 
violator, would preclude relitigation of the same issue by 

the 'passing-on' party (e.g. the initial purchaser) who is | 
higher up in the distributive chain. See, Blonder-Tonjuc | 
Laboratores, Inc. v. University of Illinois, 402 U.S. 313 
(1971) ." 


9O0A 


x 


just as this case is before the court pursuant to transfer 
under multidistrict procedures, there exists a similar pro- 
vision to consolidate for trial all suits growin; out of the 


same claims. See 28 U.S.C. § 1404(a). The defendant 


7) 
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also employ statutory interpleader, 28 U.S.C. § 1335, to 

protect themselves against subsequent lawsuits. In short, 
the spectre of multiple recoveries is at this stage"... 
nething more than... a hypothetical question concerning 
the allocation of provable injury, not that of the standing 


necessary to maintain a cause of action. State of Vashin7- 


ton v. American Pipe & Construction Co 


965 (W.D. Wash. 1967). Existing judici 
é © - 


1 procedures amply 


protect defendants' legitimate interests, and it is incum- 
bent upor the lower courts, in light of the Supreme Court's 
"yesult orientation" in this area, to move gingerly, if at 
all, to squelch a plaintiff's case If the governmental 

9/ 
plaintiffs can in fact prove injury, the difficulties of 
apportionment of damages can be managed when the proper time 


comes, That these difficulties should not be insuperable 


is suggested by the Pfizer case, supra, where Judge Wyatt 


was able to superintend a complex damage allotment among 


9/ 

“It should be noted that in Manzano, on which defendants so 
heavily xely, the court viewed the chain of distribution as 
leading from the manufacturer to wholesaler to plumbing 
contractor to builder and only then to the plaintiff owners, 
50 F.R.D. at 25-26. Here, the plaintiffs are not further 
removed from the defendants, 


«Oe 


several categories of plaintiff 
72 Col. L.Rev. at 410-11. 
Hanover itself supports the view taken here. 


ing the pass-on defense, Justice White said: 


"In addition, if buyers are subjected to the 

passing-on defense, those who buy from them 

would also have to meet the challenge that they 

passed on the higher price to their customers 

These ultimate consumers, j 

buyers of single pai of ; 1 have 

only a tiny stake i lawsuit and little in- 
in class action. In con- 

sequence, th wh > the antitrust 1 

by price fi izing i 

the fruits 

was available 

Treble-damage 

the Court : 12 

substantially reduced in effectivenes 

U.S. at 494 (emphasis in original). 


not rule out suits by ultimate consuz 
if anything, it recognizes the presence of cconomic realities 
which are likely to deter the bringing of such actions. The 
decision itself should not be used to erect a legal barricr 


to consumers who have managed to bring suit. Moreover, 


Hanover was decided in the infancy of amended Rule 23, when 
it may not have been apparent how the ingenuity of the Bar 
in the use of the Rule's liberalized procedures would 


facilitate the bringing of class actions; rapid development 


| a 

It is true, of course, that the allotment was made when the 
defendants offered a settlement, However, the determination 
of the percentage share to be given cach class presented 
many of the same problems defendants claim are insuperable. 


92A 


«30% 


in this area may well have influenced Justice Marshall's 
approving comments on consumer antitrust class actions in 
Hawaii v. Standard Oil Co., supra, 405 U.S. at 266. But 


ef, Eisen v. Carlisle & Jacquelin, supra; Bill Minnielli 


Cement Contracting, Inc. v. Richter Concrete Corp., 1973 


Trade Cases, para. 74,591 (S.D. Ohio W.D., June 29, 1973), 
Thus, the presence of the ultimate consumers in this court 
advances rather than obstructs the policies enunciated by 
the Supreme Court in Hanover when it rejected use there of 
the passing-on defense, 

Finally, there is an important lesson to be learned 
from the sequel to the dismissal of the suits brouchnt by the 


ultimate consumers in the plumbi 


neano, supra, which 


ade P A 


tion. See Mz 


plaintiffs, and its companion case, Philadelphia Housine 


7 
0 


Authority v. American 


& Standard Sanitary Corn 


—_— ” mous 9 


323 F.Supp. 381 (E.D. Pa. 1970)(Maricopa County), dis 


ing 


the public body plaintiffs. The Third Circuit subsequently 
affirmed the district court's approval of a settlement with 
the remaining contractor plaintiffs, some of whom argued 
that not enough moncy had been allocated to that class. The 
court rejected this contention, in part because "the claims 
of this class were minimized by the probability that over- 
charges made upon them were passed on to their customers." 


Ace Heating & Plumbing Co. v. Crane Co., 453 F.2d 30, 34 (3d 


“its 


Cir. 1971). Thus, the defendants the plumbing fixtures 
cases managed neatly to have it both ways. They escaped 
liability to the ultimate purchasers, and then got 
reduced damages on the theory that the parties who had suf- 
fered legally cognizable injury had passed on their losses 
those same ultimate purchasers, No result could more 
tively undercut the important congressional policy ombodi 
in the Clayton Act, which includes awards of 

as its primary weapon of enforcement. Dismis 

governmental plai 

tion would provide 


dextrously 


Li. 
An additional, independent reason < 


defendants' moti .n for summary judgment, In concludin 


discussion of the passing-on issue in Hanover, the Court 


oan a 


emphasized that it had not totally rejected use of the de- 
fense. It stated that it would permit the defense to be 
raised in certain situations " . . . for instance, when an 
overcharged buyer has a pre-existing 'cost-plus' contract, 
thus making it easy to prove that he has not been damaged 


- -' 392 U.S. at 494, Thus, even if the foregoing dis 


cussion of Hanover and the "standing" of ultimate consumers 


to | 


Q4A 


«12+ 


is quite wrong, the governmental plaintiffs could recover if 


they could show that so-called direct purcha 
tractors who made the actual purchases of bu 
from the defendants -- passed on the overcha 


through a " 


cost-plus” or similar arrangement 
do not deny that the governmental plaintiffs 


if they could prove the existence of such an 


rather they devoted great effort in their brief and at oral 


argument in attempting to establish that no 
exists. 

In order to prevail on summary judgment 
must satisfy the well-established "stringent 


Fed.R.Civ.P. 56(c) by demonstrating that no 


material fact remains to be tried. 


"Before summary judginent will be grante 
be clear what the truth is and a 

the existence of a genuine issue o 
will be resolved against the movant. B 
burden is on the movant, the evidence p 
to the court always is construed in f 
party opposing the motion and he is giv 
benefit of all favorable inferences tha 
drawn from it. Finally, the facts asse 
the party opposing the motion, if suppo 
affidavits or other evidentiary materia 
regarded as truc." 10 U.Wright & A.Mil 


ra 


vw 


sers -- con- 


ilders' hardw 
rges to them 
- Defendants 


could recover | 


such practice 


genuine 
d it must 


resented 


yor or the 


en the 

t can be 
rted by 
rted by 
l, are 
ler, 


Ye 
Federal Practice & Procedure, § 2727 (1973) 


re 


(citations omitted). 


See also, United States v. Dicbold, 369 U.5. 


Addickes v. S.H. Kress & Co., 398 U.S. 144, 


654 (1962); 


157 (1970). 


“13s 


particular importance is the rule that in the circumstances 
of this case, the facts asserted in the 
by the plaintiffs are to be taken as true, 


have furnished affidavits from several contracto 


economists. The affidavits of McHugh, Foley, « 


all state that once a bid is received from a builders 


ware distributor, that sum is included 

on the contractor's own estimate independent 

or quantity estimates, 

markup, is included 

affidavit of Willard 

Law at the University of 

Economics there, reviewed 

concluded: 
"Based on the preceding, we may infer 
overcharges paid for finished hardware 
by gen 
their bids on buildings 
Moreover, because the percentage ma 


to costs by seneral contractors 
their bids are unaffec 


11/ 
This principle is recognized in this circuit. ee 
National Bk. of Cincinnati _v. Pepper, 454 F.2d 626 


1972). 


12/ 

All of the contractors whose affidavits have been submittcd 
by the plaintiffs are located in Illinois, which apparently 
explains Professor Mucller's references to the State of 
Illinois as the ultimate purchaser, 


tee 


passed on to the State of Illinois plus 
tractor's percentage markup on the overc!} 
In other words, if this percentaze 

10 percent, for each $1 that the 

creases prices to general contractors 

of Illinois would pay an extra $1.10. 


"Additionally, because 
are essential 
relatively smal 
building, the demand 
inelastic, i.e., 
affected by price. 
increases in costs 
passed on in full, 


"Finally, the most convincing evidence 


pass on the 
is that th: 

sonal inj 

is a case 

not shared 

tion cha 

pass on 

chaser, the State of 
William F. Mueller at 


In light of these affidavits, assumed to b 

purposes, it is impossible to conclude that there exists no 
genuine issue of material fact over whether contractors use 
something like a "cost-plus" arrangement with respect to 
buiiders' hardware so that the governmental plaintiffs could 


readily prove that they, and not the contractors, have suf- 


fered the overcharges. To the contrary, it is apparent that 


a very live factual dispute exists on this question, which 


can only be resolved at trial. Cf. State of Minnesota v. 


United States Steel Corp., 438 F.2d 1380, 1382-84 (8th Cir 


1971). It is noteworthy that the court in Mangano, supra, 


atSin 


the suit on summary judgmc 


plaintiff had so blatantly flounted its dis 


that it invoked the sanctions provided by 


and presumed the fact "2) That the present plaintif: 


not make their purchases pursuant to a pree 
contract or analogous fixed markup typ 

50 F.R.D. at 19. In its brief affi 

appeals placed particular emphasis 

failure to answer 

by the district court. 

such recalcitrance by the 


here, 


Ill. 
mnarize, I hold that the governmental 
may properly maintain this action, that dii 
or apportionment of damages are not indubitably insur 


able and should await trial before being resolved 


important issue of fact -- whether a “cost-plus" or anal 


fixed markup arrangement exists between contractors and 


buyers with respect to builders’ hardware -- is a matter 


great dispute. Therefore, defendants' motion for summary 
judgment is denied. 


Dated at Hartford, Connecticut, this 22nd day of 


August, 1973. 


M. “Joseph Blumenteld 
Chief Judge 


; 
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UNITED STATES DISTRICT COURT 


DISTRICT OF CONNECTICUT 


IN RE: M.D.L. DOCKET NO. 45 


MASTER KEY ANTITRUST LITIGATION ALL CASES 


RULING ON MOTION TO AMEND ORDER 


The defendants move that the court amend its ruling 


of August 23, 1973 denying the defendants’ Motion for Summary | 


Judgment by certifying that it is appealable pursuant to 
28 U.S.C. § 1292(b). 

That ruling was based on the ground that theve are 
genuine issues of fact relating to the "pass on" defense 
asserted by the defendants. This did not involve any 
controlling question of law as to which there is substantial 
ground for difference of opinion. See Missouri v. Stupp 
Bros. Bridce & Iron Co., 249 F.Supp. 111 (W.D. Mo. 1966) 
where Judge Oliver refused to certify such a ruling made by 
him in a case presenting the same issues on similar facts 
(248 F.Supp. 169 (1965)). 

The motion for certification is denied. 

Dated at Hartford, Connecticut, this 19th day of 


September, 1973. 


Meet #/ 


M. Jofeph Blumenfelli 
Chief Judge 


UNITED STATES 


DISTRICT OF 


IN RE: M.D.L. DOCKET NO, 45 


MASTER KEY ANTITRUST L , $ ALL CASES 


ANSWERS OF PL aif 


PHILADELPHIA TO DEFENDANTS INTERROGATORIES 


Navid Berger 

H. Laddie 

Paul J. M 
1622 Locu 
Philadel 
(215) 7 
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il. State whether you are: 
(a) A corporation (other than a governmental agency) 
and, if so, state: 
(i) The state and date of incorporation; 


(ii) The address of your principal place of 


business and of each other location at which you now transact 


or have transacted business; 


12) 
hh 
Ke 
10) 
c 
ay 
Qu 
- 
rn 
@ 
9 
rt 
oO 
Th) 


(iv) 
officers ard managing agents; 


(b) A partnership and, if so, state: 


oO 
at 
' 


(i) The date when and the place where the partne 
ship was formed; F 

(ii) The address of your principal place of 
business and of each other location at which you now transact 


or have transacted uusiness 


(c) A state cr municipal governmental body, governmental 
agency, authority, subdivision or other governmental unit and, 
if so, state: 


(i) The type of gove-snmental body, agency, 


author:*‘:y, subdivision or unit; 


1. (continued) 


(iv) A description of each of your functions in- 


sofar as they relate to the purchase of builders hardware; 


(v) The extent of your jurisdiction (e.g., state- 
wide, county-wide, etc.); 
ANSWER 
le(i) City 
(iv) Construction of public buildings. 


(v) Citywide 


102A 


y Ie (a) Identify each of your departments, divisions, 
bureaus, offices or other unit or subdivision which now has or 


has had responsibility for the purchase of builders hardware: 


Answer 


2(a) Public Property Department 


36 State whether, during the period covered by these 


Interrogatories, you purchased builders hardware directly from 
Y 


any defendant, and if your answer is in the affirmative, state: 


(a) The year and the quarter in which such purchase 
was made; 

(b) The identity of the defendait f 
purchased; 

(c) The purchase order number, file number, 
other number or symbol assigned to idextify the pu 
contract to purchase; 

(da) The identification of the items of builders 
hardware purchased. 
Answer 


ae Bis 


104A 


4. State whether, during the seriod covered by these 
Interrogatories, you purchased builders hardware from any 
other supplier, and if your answer is in the affirmative, state 
as to each purchase: 

(a) The year and quarter in which each such purchase 
was made; 

(b) The identity of the supplier from whom you pur- 
chased; 

(c) The identification of the items of builders hard- 
ware purchased; 

(i) The manner in which the supplier was selected, 


whether by sealed bids, quotations, negotiation, or however; 


Answer 


4. Yes. See Exhibit "A" for date of contract, identity of 
contractor and manufacturer. The contractor was selected by sealed 
bids. The identification of the many items of builders hardware 


purchased by the City of Philade!phia 


the possession of Robert Belfi, Chief 


Department. 


5S. State whether, during the period covered by these Interrogatories, 
you purchased builders hardware from a person other than those identi- 
fied in your answers to Interrogatories 3 and 4, and if your answer is 
in the affirmative, provide as to each purchase the same information as 


is requested in Interrogatory 4(a) through 4(j), inclusive. 


’ 


ANSWER 


5. Not applicable. 


106A 


6. If, during the period covered by these Interrogatories, 
you purchased builders hardware from a defendant, or any other 


supplier or person, state as to each purchase: 


(a) Whether you had a contract with the seller (if a 
supplier or other person) which fixed the price pursuant to a 
pre-existing cost-plus or fixed markup arrangement, and if so, 
state the terms of such agreement, and also state: 

(i) The seller thereof and the date of sale; 

(b) Whether you resold the builders hardware, and 
if so, state: 

(i) The purchaser thereof and the date of sale: 
(ii) The purchase price paid therefor, and 


iii Whether you had a contract with the buyer which 
Zz Z 


fixed the price pursuant to a pre-existing cost-plus or 
Markup arrangement, and if so, state the terms of such agreement. 
(c) Whether you installed the builders hardware on any 

building, project or other facility (each of which is generally 
referred to hereafter as a "structure"), and if so, state: 

(i) The name and location of the structure, the 
identity of the owner of the structure, and the date of installa- 
tion; 

(ii) Your relationship to the owner of the structure 
or land on which the structure was constructed (e.g., general 
contractor); 

(iii) The manner in which you were selected to 
install such builders hardware, whether by sealed bids, 


quotations, negotiation, or however; 


6. (iv) The total price actually paid to you for the installation 


of such builders hardware, including and specifying any adjustments or 


changes in price and any credits, rebates or deposit returns, whether 
or not made at the time of the initial payment; 

(v) The number of individual items of each type 
hardware (e.g., 200 locksets), specifying where available 
price actually paid for each type of builders hardware and the 
prices actually paid for each such type; 

(vi) Whether you had a contract with the purchaser which fixed 
the price paid to you pursuant to a pre-existing c fixed mark- 
up arrangement, and if so, state the terms of 

(vii) Whether such price for installati 
was stated separately from the total price you 
all goods and services suppli 
tive, state the total pri 
services supplied by you and 
ANSWER 
Ss (a) To our knowledge the contr 

hardware in the contract pric 

by the Ci of Philade 

No 

See Exhibit - 1 i Philadelphi 


construction of buildings containing bu 
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Ve Identify by name and location each structure owned by 
you at the present time or at any time for which these Inter- 
rogatories apply in which a masterkey system was in: .lled, 
and with respect thereto state: 
(a) Whether the structure constituted or included: 
(i) Dwelling houses; 
(ii) Apartment buildings; 
(iii) Office buildings; 
(iv) School buildings; 
(v) Other buildings or structures of any ’:ind, 
specifying the kind of structure; 
(b) The brand name or brand names of the mast-r ke 
system or component parts thereof 
(i) The person who purchased or contracted for the 
purchase of the master key system or component parts thereof 
and the door closers and fire exit bolts thereof, and the rela- 
tionship of such person to you. 
Answer 


Te See Exhibit "A" for a description of buildings constructed, 


the brand name of master key systems and the name of contractor who 


built such buildings. 
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8. If you identified any structure in answer to Interroga - 
tory 7 and you had acquired the finished structure (as distin- 
guished from having constructed or caused the structure to be 
constructed), state as to each such structure: 

(a) The date of acquisition and the seller or other 


transferor thereof; 


€ (b) The purchase price thereof; 
{c) Whether you had a contract with the seller which 
| fixed the price paid by you pursuant to a pre-existing cost- 
= 


plus or fixed ma~kup arrangement, anc if so, state the terms of 
such agreement; 


(a) Whether the purchase price was broken down so as 
Pp 


to set forth separately the price of the master key system or 
any component part thereof or any of the hardware installed on 


or in connection with the doors in the structure; 


Answer 


8. N/A 


‘ 110A 


9. If you identified any structure in answer to Interrogatory 7 and 
you had constructed or caused the structure to be constructed, state as 
to each such structure: 

(a) The name and address of the general contractor for the 
structure and the date on which construction was completed; 

(b) The total cost of the structure to you; 

(c) Whether you had a contract with the seller which fixed 
the price paid by you pursuant to a pre-esisting cost-plus or fixed 
markup arrangement, and if so, state the terms of such agreement; 


(a) Whether the cost was broken down so as to set forth 


fi) 


separately the price of the master key system or any component part 
thereof or any of the hardware installed on or in connection with the 
doors in the structure; 
(f) Whether the contract price of the structure was de- 
termined by public bidding. 
9. (a) See Exhibit "A" 
(b) See Exhibit "A" 


(c) See answer to Interrogatory 6(a) 


(d) No 


(f) Yes 


111A 


11. If you sold, or otherwise transferred ownership to, 


any structure identified in you answer to Interrogatory 7 


b ‘ 


state as to each such structure: 


(a) The manner of disposition of the structure, the 
person who acquired the structure, and the date disposition; 

(b) The total sales price of the structti.u; 

(c) Whether you had a contract witt the purchaser 


which fixed the price paid to you pursuant to a pre-existin 


oO 


m 


cost-plus or fixed markup arrangement, and if so, state th 
terms of such agreement; 
(d) Whether the price was broken down so as to set 


forth separately the pric 


component part thereof or 


in connection with the ‘to 


(f) Whether the sales price of the structure 


determined by public bidding. 


Answer 


11. N/A 
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13. Identify the documents from which the following infor- 


mation can be obtained: 


(a) 


The date when you purchased master key systems 


or any component part thereof and the price paid therefor; 


(b) 
hardware other 
for; and 


(c) 


The date when you purchased items of builders 


than master key systems and the pice paid there 


The date when you entered into any agreement 


the purchase or construction of a structure on which was in- 


stalled a master key system or any component part thereof, the 


price paid for 


other ava 


rmation is contained in contracts in the custo 
Chief Engineer of the Department of Public Pro 
s were signed by the Director of Public Proper 
e infec t n, including project numbers, is ¢ 


ase r construction was 


for 

ase re 
perty. 
ty A 
ontain 


A) 


(esol 


to law, deposes I s th is 


Answers to the foregoing Interrogatories, 
Answers were prepared uider his direction, an 
going Answers are true and correct to the bes 


or information and belief. 


Sworn to and Subs 


before me this 


of/ a, a 
‘ ?/, r 
Snes 4 dai Sawnesh ise 
NOTARY P 


| 


Notary Putlic, Pi. 


My Commission Expires July 23, 1975 


~~! PROJECT 


13-092-1-1 


13-093-1-1 


13-094-1-1 


13-095-1-1 


13-096-1-1 


]3-098-1-1 


13-009-1-1 


14-013-1-1 


14-015-1-2 


14-016-1-1 


14-017-1-1 


14-019-1-1 


15-001-1-24 


DESCRIPTION & 
LOCATION __ 


Station 
Fire Station 
Frankford & Linden 


Fire Station 
4th & Arch 


Station 
Hart 


Fire 
Boudinot & 


Fire Station 
Belmont & Viloa 


Fire Station 
4th & Girard 
Fire Station 
Germantown & Carpenter 


Health Center 
Broad & Morris 


Health 
44th & 


Center 


verford 
New Lab Bldg. 
Lycoming & Castor 


Office For 
Examiner, 


Medical 
Civic Center 


Neighborhood Health 
& Science Center 


Student Nurses 
Dorm - P.C.H. 


MASTER KEY 
MANUFACTURER 


Corbin 


Corbin 


Corbin 


Armalite 


Kawneer 


Yale 


Russwin 


Sargent 


Russwin 


Corbin 


Blvd. 


General 


Corbin 


EXHIBIT "A" 


GENERAL, 
CONTRACTOR 


TOTAL COST 
OF PROJECT 


R.M.Shoer 279,938 


Chelten 


Ericson 
Chelten 


313,771 


} 


> mcs 


Bett 


9 Corp. 390,891 
lehem Pike 


Flourtown, Pa. 


Ericson 
Chelten 


156,018 


703,150 


650,240 
Tower Bldg. 
St. 


Co. 
Sts. 


398,011 


3,507,719 
& 
Gravers Lane 
Plymouth Meeting, Pa 


I, Lazar & Sons 
11 Sayer Ave.- 
Cherry Hill, NJ 


754,068 


McCloskey &Co. 
1620 W. Thompson 


4,041,467 


WORK 
STARTED 


3-15-64 


10-4-62 


8-6-62 


7-19-65 


7-24-64 


WORK 
COMPLETED 


2-11-65 


6-15-66 


1-23-69 


8-21-68 


9-23-71 


1-5-73 


1-6-64 


9-19-63 


5-16-66 


unfinsished 


PROJECT # 


13-010-1-5 


13-013-1-1 


13-022-1-1 


13-033-1-1 


13-036-1-1 


13-045-1-1 


DESCRIPTION & 
LOCATION 


MASTER 
FACTURER 


Police Administration 
Bldg. 7th & Race Sts. 


Police Station, Front 


& Westmoreland 


Police Station, York 


& Ro & Champlost 


Fire Station, 12th 


& Reed 


Fire Station, 16th 


& Parrish 
Fire Station, Front 
& Luzerne Sts. 


Fire Station, Richmond 
& Kirkbride Sts. 


Fire Station, 7618 


Frankford 


Fire Station, 
Market St. 


Fire Station, 
& York 


Fire Station, Academy 
Rd. & Comly St. 


Yale 


Sargent 


Sesame 


Corbin 


Kawneer 


Sargent 


Corbin 


Crouse- 
Heinds 


Allan Bradley 


EXHIBIT 


KEY MANU- 


"AN 


GENERAL 
CONTRACTOR 


i Nimmer 
Front 


Nimmer 


TOTAL COST 
OF PROJECT 


WORK 
STARTED 


1,249,910 


260,358 


r Constriction 119,574 


Leiper 


Se. 
Wm. Linker Co. 
2036 Arch 
Phila., Pa 


Goldman 
wer Bldg. 
th. SEs 

a 


board 
10 William St. 
/ York, NY 


Sterling 


100 William St. 
New York, NY 


410,779 


206,072 


373,099 


urety Co.319,444 


Seaboard Sucety C0.250,074 


9-21-69 


WORK 
COMPLETED 


4-20-67 


12-16-65 


3-30-64 


’ 


—-—-——é PROJECT 


15-001-1-58 


15-001-1-85 


22-003-1-2 


22-003-1-21 


22-003-1-27 


22-008-1-1 


43-002-1-29 


43-002-1-30 


43-002-1-72 


52-012-1-1 


52-026-1-1 


52-039-1-1 


52-040-1-1 


DESCRIPTION & 
LOCATION | 


New Laundry & 


Linen, 58th & 
Lindbergh 


Nurses Bldg. 
34th & Civic Center Blvd. 


Infirmary-Riverview 
Hospital 
Riverview-Women's 
Cottages 

Riverview Modernization 


House of Detention 


Modernization of 
Convention Center 


Exhibit Hall 
Parking, Civic Center 


Maintenznce Shop 
Civic Center 


Greater Olney Library 


Ritner Library 


Columbia Ave. 
Branch Library 


Lawncrest Branch Library 


MASTER KEY 
MANUFACTURER 


Corbin 


Corbin 


Corbin-Schlage 
Russwin-Sargent 


Sargent 

Corbin 
Yale-Corbin 
Sargent & Russwin 
Corbin 

Corbin 

Corbin 

6127 Cedar Ave. 


Russwin 


Corbin 


Schlage 


Taylor-Schlage 


EXHIBIT "A" 


GENERAL, 
CONTRACTOR 


TOTAL 


1,566,278 


eting, PA 


6,179,047 


uction 360,175 


idywine 
Bala Cynwyd 


Gianni 
Indiana 


973,283 


Robert A. 
E. 


541 


i 6,335,726 
Spring Garden 


1,364,672 


McCloskey & Co. 
1620 W. Thompson 


L. Reese & Sons 128,522 


Mann 


Guilford 


James A. 


vi) j27 


230,703 


Schaefer & Co. 
60 W. Mt. Carner 
Glenside, Pa 


154,137 


P. Agnes 
24.3 Sis 


242,398 
Broad 


P. Agnes } 
2213 S. Broad 


256,740 


COST 
“ CF PROJECT 


WORK 
STARTED 


6-20-68 


2-27-61 


8-22-60 


WORK 


COMPLETED ' 


1-30-73 


unfinished 


3-14-62 


12-29-69 


10-21-71 


5-18-67 


3-15-65 


10-10-68 


6-11-69 


1-8-65 


12-3-70 


; ; DESCRIPTION & MASTER KEY N TOTAL COST WORK 
-—-——---4 PROJECT LOCATION MANUFACTURER ITRJ OF PROJECT STARTED 


52-043-2-2 Northeast Reg. Library Russwin-Corbin B. Bornstein & Sons 1,041,174 8-9-62 
52-043-1-1 Wynnefield Br.Library Schlage -S.Cornell & é 3-1-63 


52-044-1-1 Girard Ave. Br. Library Lockwood P. Agnes Co. ( 11-5-67 
2213 S. Broad 


52-045-1-1 Broad & Morris Br.Library Corbin Seaboard Surety Co. 333,304 12-30-63 
100 William St. 


Roxborough Library LCO Sargent 


52-047-1-l1 Bustleton Br. Library N.i:,Martin Co. 
1021 Essey 


Narbeth, Pa 


52-049-1-1 Welsh Rd. Br. Library Eric Ericson 404,688 
N.E.Shopping Center 404 W. Cheltne 


52-050-1-1 Fox Chase Br. Library fal R. Ranieri 403,377 7-24-69 
Rhawn & Jeanes STs. 1 Maple Ave. 
Hatboro, Pa 


52-052-l1-l1 Branch Library Eric Ericson 426,957 7-11-68 12-23-70 
Knights & Fairdale 404 W. Chelten 


52-053-1-l1 Torresdale Br. Library Sargent ILCO MacKenzie-Nimmer 457,934 5,28,70 8-15-72 
Holme & Willits 4633 N. Front St. 


52-054-1-) Overbrook Park Br. Library Corbin Paul Vagnoni 593,640 10-22-70 unfinished 
221 Davisville 
Willow Grove, Pa. 


52-037-1-1 Alterations to Nicetown ILCO Yale Wm. Linker 41,240 12-7-60 
Br. Library 2036 Arch 


52-041-1-1 Southwark Br. Library ILCO Wm. Sterling 311,654 3-25-64 
26th & South St 


22-005-1-5 Warehouse Holmesburg Corbin ; Radomski * Sons 325,536 4-23-62 
EXHIBIT "AN 


We we 


P 7” DESCKIPTION & MASTER. KEY GENERAL TOTAL COST WORK WORK 
-_« PROJECT LOCATION MANUFACTURER CONTRACTOR OF PROJECT STARTED COMPLETED 


20-020-1-" Municipal Services Bldg. John McShain 18,448,269 11-3-62 6-3-69 


EXHIBIT "A" 


IN THE UNITED STATES 


FOR THE DISTRICT OF CONNECTICUT 


IN RE 


MASTER KEY ANTITRUST LITIGATION : M.D.L. DOCKET NO. 


CITY OF PHILADELPHIA, et al 
Vv. : C.A. NO. 70-352 


EMHART CORPORATION, et al 


SUPPLEMENTAL 
TO DEFENDANT: 
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5. State whether, during the period covered by 


these Interrogatories, you purchased builders hardwa 


n 


a person other than those identified in your answers 


rt 

° 

H 

pe | 
(+ 
1 
! 


rogatories 3 and 4, and if your answer is in the affirmative, 
provide as to each purchase the same information as is requested 


in Interrogatory 4(a) through 4(j), inclusive. 


ANSWER 


oS. Be. 
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10. If you identified any structure in answer to 


Interrogatory 7 and you have not referred to it in answers to 


Interrogatories 8 and 9, state as to each such structure: 


ture, the person from whom it was acquired, and the date of 
acquisition; 
(b) The total cost of the structure to you; 


(c) Whether you had 


fu 


contract sith the selle 
which fixed the price paid by you pursuant to a pre-existing 


cost-plus or fixed markup arrangemen 


rt 
a] 
3 
Ou 
be 
h 
un 
re) 
un 
ct 
oy 
ct 
oO 
ct 
) 


terms of 


t was broken down so as to 
set forth he master key system or an 
component part thereof or any of the haidware installed 
in connection with the doors in the structure; 

(e) If your answer to (d) above is in th 


and/or any com; part thereof; and 
(ii) The price of the hardware installed 


was determined by public bic 


ANSWEK 


J. Not applicable. 


(a) The manner in which you acquired the struc- 


14. For each year or portion thereof from 1 January 


+ 


1950 to the date upon which you file your answers to thes 


Interrogatories, state your 


tion of documents, including business records 


any document which sets forth such policy or j@ in su 
policy. 
14. The policy with respect to the retenti 


of documents is identified in the provisions of t} H 


Charter, Section 8-211. Pursuant to that policy, no t 
identified in Exhibit A of Plaintiff City of Philadel ia’ 


Answers to Defendants' First Set of Consolidated Inte 


have been 
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a 


‘ 15. If any docurent whose identification or descrip- 
tion is called for in any of the foregoing Intecrogatories 1 
through 14, inclusive, was once in your possession or subject 
to your control but is no longer, state as to each such document: 

(a) The description of the document and which 
me of the foregoing tibebrnen textes calls for its identification 
a or description; 
(b) What disposition tas made of the document; 
(c) The person who was last known to have the 
document in his possession or subject to his control; and 
(ad) The name, last known address, and every 
position held by each person you have reason to believe had 


knowledge of its contents or received a copy of such document. 


15. Answer to this Interrogatory can not be as 


tained at this time. However, it is believed that no documents 


in response to this interrogatory nave been destroyed. 


»” 
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UNITED STATES DISTRICT COURT 
DISTRICT OF CONNECTICUT 


IN RE: : M.D.I:. DOCKST NO. 45 


MASTER KEY ANTITRUST LITIGATION : ALL CASES 


ANSWERS OF PLAINTIFF, AMHERST LEASING CORP 


TO DEFENDANTS' INTERROGATOR 


INTERROGATOR 


i. State whether you are: 
(a) A corporation (other than a c nmental 
and, if so, state: 


The state and date of 


business and of each other 
or have transacted busines 
(iv) The 
officers and managing 
(b) A partnership and, 
(i) The date when and the place where the partner- 
ship was formed; 
(ii) The address of your principal 
business and of each other location at which yo w transact 
or have transacted 
(c) A state or municipal governmental body, governmental 
agency, authority, subdivision or other goverrmmental unit and, 
if so, state: 
(i) The type of governmental bev, agency, 


authori*y, subdivision or unit; 


1. (continued) 


(iv) A description of each of your functions in- 


sofar as they relate to the purchase of builders hardware; 


(v) The extent of your jurisdiction (e.g., state- 


wide, county-wide, etc.); 


ANSWER 
he (a) Amherst Leasing Corp. 
(i) 2/16/59 
(ii) 97-77 Queens Blvd., Rego Park, N.Y. 
(iv) Officers - Samuel J. 


Arthur Phelan - 
Jerry Richter 


Managing Agent - Lefrak Management 
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2 (a) Identify each of your departments, divisions, 


bureaus, offices or other unit or subdivision which now has or 


has had responsibility for the purchase of builders hardware; 


ANSWER 


ne, 


. Se (a) Anthony Scavo, Vice President Construction 


ae State whether, during the period covered by these 
Interrogatories, you purchased builders hardware directly from 
any defendant, and if your answer is in the affirmative, state: 
(a) The year and the quarter in whic!: such purchase 
was made; 
(b) The identity of the defendant from whom you 
purchased; 


(c) The purchase order number, file number, and any 


other number or symbol assigned to identify the purchase or 


contract to purchase; 
(da) The identification of the items of builders 


hardware purchased. 


ANSWER 


3. Not applicable 
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4. State whether, during the period covered by these 


Interrogatories, you purchased builders hardware from any 


other supplier, and if your answer is in the affirmative, state 
as to each purchase: 
(a) The year and quarter in which each such purchase 


was made; 


& ; (b) The identity of the supplier from whom you pur- 
chased; 
(c) The identification of the items of builders hard- 


ware purchased; 
(i) The manner in which the supplier was selected, 


whether by sealed bids, quotations, negotiation, or however; 


ANSWER 
4. (a) October, 1960 
‘ (b) Atlantic Hardware and Supply Corp., 95-97 Van Dam Street, 
Long Island City, NY. 
. (c) We will produce contracts and invoices containing the exact 


information pursuant to Rule 33C. In general we purchased a 


broad spectrum of building hardware. 


: a (i) By Negoitation. 


5. State whether, during the period covered by these Interrogatories, 


you purchased builders hardware from a person other than those iden 


fied in your answers to Interrogatories 3 and 4, and if your answer is 


in the affirmative, provide as to each purchase the same information as 


is requested in Interrogatory 4(a) through 4(j), inclusive. 


ANSWER 


5. Not applicable 
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6. If, during the period covered by these Interrogatories, 
you purchased builders hardware from a defendant, or any other 


supplier or person, state as to each purchase: 


(a) Whether you had a contract with the seller (if a 
supplier cr other person) which fixed the price pursuant to a 
pre-existing cost-plus or fixed markup arrangement, and if so, 
state the terms of such agreement, and also state: 

(i) The seller thereof and the date of sale; 

(b) Whether you resold the builders hardware, and 

if so, state: 

(i) The purchaser thereof and the date of sale; 

(ii) The purchase price paid ther wor, and 

- (iii) Whether you had a contract with the buyer which 

fixed the price pursuant to a pre-existing cost-plus or fixed 
Markup arrangement, and if so, state the terms of such agreement. 
(c) Whether you installed the builders hardware on any 
building, project or other facility (each of which is generally 
referred to hereafter as a “structure"), and if so, state: 


(i) The nare and location of the structure, the 


J 
ct 
@o 
2) 
rh 


identit:, of the owner of the structure, and the da installa- 
tion; 

(ii) Your relationship to the owner of the structure 
or land on which the structure was constructed (e.g., general 
contractor); 


(iii) The manner in which you were selected to 


install -uch builders hardware, whether by sealed bids, 


quotations, negotiation, or however; 
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(iv) The total price acutally paid to you for the 
installation of such builders hardware, including and specify- 
ing any adjustments or changes in price and any credits, rebates 
or deposit returns, whether or not made at the time of the 
initial payment; 

(v) The number of individual items of each type 
of builders hardware (e.g., 200 locksets), specifying where 
available the total price actuilly paid for each type of 


builders hardware and the unit prices actually paid for each 


(vi) Whether you had a contract with the purchaser 
which fixed the price paid to you pursuant to a pre-existing cost- 
plus or fixed markup arrangement, and if so, state the terms of 
such agreement; and 

(vii) Whether such price for installation of 

builders hardware was stated separately from the total price 
you charged the purchaser for all goods and services supplied by 
you, and if the answer is in the negative, state the total price 
you charged the pur haser for all goods and services supplied by 
you and describe the nature of such goods and services. 
ANSWER 
6. (a) We construct our own buildings and we purchase builders- 

hardware directly from suppliers. The contracts for the 
sale of builders-hardware are not specifically cost-plus. 
Our supplier is identified in our answer to Interrogatory 
4(b) and further information sought by this interrogatory 
is contained in contracts which will be produced pursuant 


to Rule 33(c) of the Federal Rules of Civil Procedure. 
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6. (b) Not Applicable 


6(c) (i) Amherst Leasing Corp., 845 43 St., Bklyn., October 1960 


(ii) Builder-Owner 


(iii) Not applicable - We are the Builder-oOwner 


(iv) Not applicable. We purchased hardware directly from 
e : the supplier and we installed it ourselves. The exact 
cost is contained in documents on file at our principal 
place of business which will be produced pursuant to 
Rule 33 (c) of the Federal Rules of Civil Procedure. 
(v) See 6 (iv) 
(vi) Not specifically cost-plus 


(vii) Not applicable 


7. Identify by name and location each structure owned by you 


at the present time or at =ny time for which these Interrogatories 


apply in which a master key system was installeu, and with respect 


thereto state: 


(a) Whether the structure constituced or included: 
(i) Dwelling houses; 
(ii) Apartment buildings; 
Qiii) Office buildings; 
(fv) School buildings; 
(v) Other buildings or 
specifying the kind of structure; 
(b) The brand name 
or component parts thereof 
(i) The person 
of the master key system or 
Closers and fire exit bolts 
person to you. 
ANSWER 
7. (a)(ii) Apartment buildings 
(b) Lockwood Locks, a division of Ile. ‘.ocks 


(i) Anthony Scavo - Vice President - Construction 
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8. If you identified any structure in answer to Interroga - 
tory 7 and you had acquired the finished structure (as distin- 
guished from having constructed or caused the structure to be 
constructed), state as to each such structure: 

(a) The date of acquisition and the seller or other 
transferor thereof; 

(b) The purchase price thereof; 

(c) Whether you had a contract with the seller which 
fixed the price paid by you pursuant to a pre-existing cost- 
plus or cixed markup arrangement, and if so, state the terms of 


such agreement; 


(ad) Whether was so as 
to set forth separa the master key system or 
any component part thereof or any of the 
or in connection with the doors in the structure; 

(f£) Whether the ce of the structure was 


determined by pu 


ANSWER 


8. Not applicable 


If you identified any structure in answer to Interrogatory 7 
and ‘ou had constructed or causéd the structure to be constructed, 
state as to each such structure: 

(a) The mame and addre-s of the general contractor for the 
structure and the date on which construction was completed; 
(b) _ The total cost of the structure to you; 

a ' (c) Whether you had a c :tract with the seller which fixed 
the price paid by you pursuant to a pre-existing cost-plus 
or fixed markup arrangement, and if so, state the terms of 
such sneuisieiils 

(d) Whether the cost was broken down so as to set forth 


separately the price of the master key system or any component 


part thereof or any of the hardware .installed on or in connection 
with the doors in the structure; 


(£) Whether the contract price of the structure was determined 


by public bidding. 


ANSWER 
9. We are the builder-owuer. Our address is 97-77 Queens Blvd 
Rego Park, New York 11374. Ne purchase directly from the 
supplier. The information sought by the remaining sub-parts 
of this interrogatory is contained in contracts and invcices 
cl 


which will be produced pursuant to Rule 33 (c) of the Federal 


Rules of Civil Procedure. 
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11. If you sold, or otherwise transferred ownership to, 
any structure identified in you answer to Interrogatory 7, 
state as to each such structure: 
(a) The manner of disposition of the structure, the 
person who acquired the structure, and the date of disposition; 
(b) The total sales price of tne structure; 
®& (c) Whether you had a contract with the purchaser 
which fixed the price paid to you pursuant to a pre-existing 
cost-plus or fixed markup arrangement, and if so, state the 
terms of such agreement; 
< (da) Whether the price was broken down so as to set 
forth separately the price of the master key system or any 
component part thereof or of any of the hardware installed on or 
in connection with the dours in the structure; 
‘ (f£) Whether the sales price of the structure was 
determined by public bidding. 


5 I Not applicable 
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13. Identify the documents from which the following infor- 
mation can be obtained: 
(a) The date when you purchased master key systems 
or @%y component part thereof and the price paid therefor; 
(b) The date when you purchased items of builders 
hardware other than master key systems and the price paid there- 
ca for; and 
(c) The date when you entered into any agreement for 
the purchase or construction of a structure on which was in- 
stalled a master key system or any component part thereof, the 
price paid for such purchase or construction, and the manner 
in which the price paid for such purchase or construction was 
determined. 
ANSWER 
13. Vendors invoices, whcih set forth invoice date, invoice number. and 
total price of the contract which are on file at our principal 
place of business and will be produced pursuant to Rule 33 (c) 


of the Federal Rules of Civil Procedure. 
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UNITED STATES DISTRICT COURT 
DISTRICT OF CONNECTICUT 


IN RE: M.D.L. DOCKET NO. 45 
MASTER KEY ANTITRUST LITIGATION -: ALL CASES 
JANUARY 3, 1975 
MEMORANDUM OF DEFENDANTS SARGENT & COMPANY 
AND EMHART CORPORATION CONCERNING 
PROCEDURES FOR TRIAL 
It has already been demonstrated that plaintiffs' proposal 
for a separate trial of all cases on liability issues alone 
would not expedite this litigation and would eliminate a key 


element of proof of liability required of plaintiffs, namely, 


4 


the fact of injury directly traceable to the alleged violation.* 


Plaintiffs' proposal would also deny defendants' right to a 
trial of the liability and damage issues by the same jury. It 
has also been shown that serious questions exist with respect 
to class action certification of all of the proposed class 


actions in this litigation and that class action certification of 


the proposed national classes should clearly be denied.** 


* See Defendants' Memorandum in Opposition to Plaintiffs' Rule 
42 Motion. 


** See Defendants' Memorandum in Support of Their Motion for 
Denial of Class Certification. 
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Defendants recognize the need to develop a procedure for 
trial of these cases which will minimize the burdens imposed 
upon the Court and parties, while insuring compliance with sub- 
stantive and procedural standards. Toward this end, defendants 
propose that a single state action be tried to conclusion on all 
issues--liability, impact and damages. For this purpose, defen- 
dants would be willing to stipulate that the case proceed as a 
class action by the representative state. The result in the 
case would, therefore, be binding upon all members of the class 
as well as all defendants. The single state action selected 
for trial should be one of the three cases currently before 
this Court for all purposes, namely, the actions brought by 
the States of Connecticut, Indiana, and Pennsylvania.* The 
other state actions could be ten.atively certified and notice 
required. 

Trial of a single state action provides the Court with the 
most manageable vehicle for disposition of these cases. Selec- 
tic’. of one of such state cases for trial will permit more 
orderly discovery and a more manageable trial. The parties 
will better be able to focus their discovery on. the liability 
issves raised by plaintiffs' contention proof and the trans- 


actions alleged by the state in question to have been the sub- 


ject of defendants' alleged restrictive practices. At the trial 


— 


* Selection of a case before the Court for all purposes would 
alleviate or obviate further problems regarding transfer 
and/or consolidation. It would not be proper, in our view, 
to sry more than one of such cases together because the 
rexx,tirements of Rule 42(a) for consolidation would not appear 

» be met. 


the issues of the relevancy of plaintiffs' proof will be 
sharpened by its necessary relationship to the claims of a 
single plaintiff. 

Moreover, the result in the single state action would 
largely - if not entirely - determine the disposition of the 


remaining cases The trial of one case would inevitably assist 


& in the dispositions of all cases through application of the 
principles of collateral estoppel and stare decisis. More than 
that, as a very practical matter the result in the single s 2 


case would dispose the parties to discuss resolution of the 
remaining cases. 

This proposal has several additional advantage: to rio mmend 
it. First, the trial of all issues in one case «‘11 avoir 
duplication of effort by eliminating the need for transactional 
analysis as to both viclation and impact on tine one he *, and 
the amount of damayes on the other, a fault inherent in plain- 
tiffs' proposals for split trials. Secondly, the trial of on 
case on all issues guarantees that the substantive standards of 
proof established by the antitrust laws will be satisfied. Third 
determination of both liability and damages will be made by the 
same jury. And fourth, by pestponing final action on the class 

& issues, the Court can, thrcugh the trial of the statewide class 
action, become better informed with regard to the problems of 
manageability and commonality and thereby make a more enlightened 
decision with regard to ve final certification of additional 


class actions, should such decision be necessary. 


aa, 
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The Relief Requested 


For the reasons set forth herein and in Defendants' Memo- 


randum in Opposition to Plaintiffs' Rule 42 Motion and Defend- 


ants' 


Memorandum in Support of their Motion for Denial of Class 


Certification, the Court should now: 


Dated: 


a) Deny class certification for each action 
brought as a class action, or, in the alternative, 
deny certification of the proposed national class 
actions and tentatively certify and require notice 
with respect to the proposed state class actions. 
b) Deny plaintiffs' motion for separation of 
liability and damage issues. 


c) Schedule a pretrial hearing in those cases 


before the Court for all purposes (Connecticut, Indiana 


and Pennsylvania) to consider steps necessary to com- 
plete discovery and prepare one of those cases for 


trial as a state class action on all issues. 


Respectfully submitted, 


SARGENT & COMPANY 
EMHART CORPORATION 


By 


Richart M. Reynolds 


of Day, Berry & Howard 
One Constitution Plaza 
Hartford, Connecticut 06103 


January 3, 1975 


I, Richard M. Reynolds, do hereby certify that I have on 


this day mailed, postage prepaid, a copy of the above memorandum 


to counsel on the attached service list of counsel, pursuant to 


Rule 6 of the Rules of Procedure of this Court. 


Richard M. | 

Day, Berry & 

One Constitution F 
Hartford, Connecticut 06103 


Dated: January 3, 1975 


UNITED STATES 


DISTRICT COURT 


DISTRICT OF CONNECTICU 


ANTITRUST LITIGATION 


DEFENDANTS FATON 


CORPORAT 


For the reasons hereinafter stat 


et 
Oo 


vi) 
fo 


ial 


ation and Ilco Corporation submit the fo 


and trial nronosal: 


) 


That the Court disallow 


a 


the reasons set forth Defendants 


or 


rh 


wr 


Denial of Class 
and Ilco specifically join in and 


That the Court disallow 


rt 
tad 


ae 


as to the issue of the 


manufacturers to impose vertical res 


accordance with Rule 23(c) ( 


vi 


inafter set 


That the Court certify th 


Q 


~ 


actions on issue of the 


among defendant manufacturers to fix hoo 


et 


with Rule 23(c)(4)(A) and for the reasons 


the Court conduct le trial of 


cance 


forth; 


Suss < 


violation, 


horizontal 


d damage - relating 


conspiracy among defendants to fix manufacturers 


prices. 


146A 


Discussion 


Counsel have been charged by the Cor with the responsibility 
of devising a workable method for trial of these cases refore a 
jury which will full; and finally determine the issues in a 


manrer which is not only fair to both sides, but also manageable 
by the Court comprehensible by a jury. Plaint: have sub- 
mitted a trial proposal which completel cnores the legal - 
tinctions hettween the causes of action th have alleged anc 
overlooks fundamental elements of the proof of these causes of 
action. The nresent trial proposal is an attempt to meet tne 
needs of the Court and of the jury while at the sane time re- 
specting the substentive legal recuirenents or the antitrust laws. 


In making this proposal, defendants Ilco Corporation ane baton 


nN 


Corporation join defendants “Sargent & Cor -v and Erhart’ Cot- 
poration in vigorously opposing plaintifis’® moti for separation 
of the so-called "liability" and "“damare” issues, an opt 
defendants’ joint memorandum in opposition theretc 

Plaintiffs have alleged two separate end distinct horizontal 
conspiracies, each reauiring different quanta ane sincs of proof 


as to both the liability and damage issues. Thev have al eged 


, 
first, a horizontal conspiracy among defencant manufacturers to 


fix manufacturers' list prices and, second, a horizontal conspiracy 


(e) 


among defendant manufacturers and multinle conspiracies amon 
defendant manufacturers and their respective distrioutors to im- 
pose vertical restrictions on their distributors 

It is apparent from their Summary of Evidence that plaintitfs 


believe that the horizontal price-fixing conmsniracy among de fen- 
dant manufacturers presents a case which is capable of heing 
defined, isolated, tried and determined <9 a conclusion, including 


assessment of damages in a precise amount 


—~ 
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that the gravamen of this alleged consnrirac 
of the prices at which all manufacturers 


that is, the manufacturers' hook price. 
separate, distinct multiple conspiraci 
manufacturers and all the distributors 
affecting and infecting the distributors' 
no effect on the manufacturers’ book p 

The evidence reauired to prove the 
is entirely different from the evidence 
second, not only as to whether there 
the antitrust laws but particularly wi 
the impact of any such violations on th 
the alleged hori price-fixing cons 
of law and fact common to all plaintiff 
on a manageable basis in a single trial 
establish a price-fixing conspiracy wou 
plaintiff was the State of California 

On the other hand, proof of verti 
Connecticut would be entirely different 
restrictions in California. Similarly 
such vertical restrictions, in contrast 
of prices raised and fixed by operation 


price conspiracy, necessitates transacti 


which will vary according to the purch 


tices of purchasers on each level of 

as well as the facts and circumstan:.es of each bidding 
Defendants’ Nemorandum in Opposition to Plairtiffs' Rule 42 
demonstrates not only that plaintiffs must 7 e the impact of 
the antitrust violation but that, i ntext of vertical 
restrictions, *aat impact must be proved on nsaction by 
transaction basis 2nd that there can be no uniform impact of such 


a conspiracy. 


Plaintiffs' memorandum admits the ex*remely comrlex marketing 


relationships hetween each of the defendan and its distributors, 


as well as the peculiar relationship 


w 


n 
+ 


contractors who erectea bi for then. In spite these 


acknowledgements of highly .2: plicated inter-relat’onsnhips, 
plaintiffs state simplistically not o t! the issues are 


capable of separation into liability and da 
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plaintiffs establish the horizontal agreenen 


& and 2liminate competition on master 


e] 
U 


assessment of damages would not require examination of each ver- 


tical arrangement by which defendants implemented th 


spiracy.” (@laintiffs' Suggestions Regar Proc s for Trial, 
page 9). On the contrary, as defendants pointed out in 
their Memorandum in Opposition iffs' Rule 42 Motion, 


ir 


examination of each vertical arrangement, and each individual 


transaction, is necessary to establish not only dane 
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liabil ty. 


or 


It is this substantive require! 
impact of vertical restrictions, with the inevitable prolifer- 


ation of proof of transaction after transaction, trat rencers the 


trial of these cases according to the nlaintiffs' ¢ pronosal 
impractical if not impossible and reauires the pa £5. find 
1 f s in an 


e an alternative means to permit the trial of these 


orderly, manageable fashion which will allow proper presentation 
of the claims and defenses which can be understood and dealt with 
by the jury and the Court. Indeed, defencants contend that the 


so-called vertical conspiracy cases do not admit of manageable 


a) 
° 
c 
o 


trial on a class action basis and for that reason 


dismissed, 


Defend 


a horizonta 


a complex h< 


transaction 
case. (Def 
42 Motion, 

out the leg 
sniracy and 
required in 
Plaintitfs' 
submit that 
renders the 
cases total 


the same re 


national cla 


of Their “‘foti 


Indeed 


lems of clas 


certain c 
for Summary 
recently th 
manage if 


the damaces 


(Hearing on Defendants 


30 


to establish liability and damage arising from agre 


pose vertical restrictions, these issues simply car 


on a class 


1974, p. 


32). 


action 
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Because this is 


basis 


and 


should 


exactly what wou 


be 


ants have pointed out that the questions 
l price fix case are totally different 
Orizontal and vertical case anc t the 
al analysis of immact is not present in 
endants' Memorandum in ition to P 
mop. 29-30). Conversely, defendants 
al requirement of such analysis in $ 
indicated the nature of the analysis wh 
this case. (Defendants' Memorandum in 
Rule 42 Motion, pp. 9-28). etendants 
the requirement of such extensive and 
trial of the vertical conspiracy alleg 
ly unmanageable on statewice class act 
asons set forth by endants in their c 
ass certification (Defendants’ “enor: rn 
tion for Denial of Class Certification, 
, this Cou:t itself recognized that “ins 
ss make pre crial 
in omittec).' ( 
Judement, August 25, 1973, p. 6, n. 6) 
e Court acknowledged that it would be ¢t 
you have to take each particular job anc 
are in each particular job, at each par 
' Motion Pursuant to Rule 57 
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myriads of claims would lead inevitably to d 
issues, uncorrectable confusion of the jury and conmrletely unjusti- 


fiable usurpation of the time of the Cor 


For these reasons, defendants Ilco and Eaton submit tha 


fad 


separation and trial of the horizontal book price-fixing conspiracy 
is the only viable method of accomplishing the expeditious and 


orderly disposition of this litigation in a manne 


“4 
? 
3 


‘tip avoid unfair prejudice to defendants anc will assure subs*antial 
justice. 
SUMMARY 


In summary, then, the trial proposal of defend 


4 
~ 
’ 
.] 
~ 
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a. 


Eaton is that the Court and the jury hear and deternine of 
the evidenc offered to prove the existence of a “contract, con- 


bination or conspiracy" fixing the price at which the manufacturers 


sold their hardware to their distributors. In the sar 


° 
o 
t 
3 
_ 
et 
x 
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Court and jury would hear and determine any evidence offered 


plaintiffs to prove the impact, if any, of such a horicsontal 

book price conspiracy on the amount paic by any plaintiff for any 
hosnital, school, college, or other public buildinc, ich of 
necessity would include a determi: rtior of the issues of ss-on" 


and fraudulent concealmeit. “inally, the Court anc jury would 


hear and determine the exact amount of 


C 
w- 


by aay plaintiff on account of any such hospital, school, college 


or other public building. 


Fata SSL eae . 
Walter A. Rates 


“WM, neal Rains og ee 
Attorneys for Defendant 
Eaton Corporation 
1144 Union Commerce Bt 
Cleveland, Ohio 44115 
(216) 696-1144 
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ames F. } 
Attorneys f 
Of Counsel Ilco Corpora 
ARTER §& HADDEN 311 Main Str 
BOWDITCH §& LANE Worcester, * 
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CB!.;IFICATE OF SERVI 


A copy of the foregoing Separate Class Action and Trial 
Proposal of Defendants Eaton Corporation and !lco Co.poration was 
mailed this dav of » 1975, to counsel on the att 


Service List of Counsel. 


UNITED STATES DISTRICT Cour 


DISTRICT OF CONNECTICUT 


IN RE: 

_M.D.L. DOCKET NO. 45 
MASTER KEY ANTITRUST 
LITIGAT1OiN ALL CASES 


RULING ON PENDING MOTIONS 


This litigation, ccnsolidated under the multidistrict 
procedures for pretrial proceedings in this district, involves 
antitrvst claims by purchasers of master 
four defencant manufacturers. The cases 
before, seo In re Master Key 
45 (D. Conn. Avg. 22, 1973), reporte 
¥ 74,680, and familiarity with them will be presuued 


Two major motions are presently awaiting decision. 
t J o 


wT 


ae. may be uséful, however, t CF the record a 

clarification of the plaintiffs laims which has now occurre 

First, they claim NSpiracy emong the four defendants to 

fix prices con hey claim that horizontal j 

existed amor 1 i : imi i 

brand competition am . 

above competitive \ is conspiracy 

implemented by of illegal vertical. 

damage claiuis a: is from the hori: 

ee i Tus plaintiffs plan to rrove illesg 
strictions upen the dealers only to demonstrste hy 

yd the existence of a horizental conspiracy among the Jim 

fendants to reduce competition (and thus maintain prices above 

the competitive level) at the dealer level. The pistes 

assert that they therefore need not aad will not introd 

evidence as to all of the illegal vertical restrictions 

claim to huve discovered. Sce Transcript of Nearing, pete 


4 
a 
| 
4 
a 
- | 
= 
1975, at 10-23, | 


defendants have moved to set aside the provisional class 


certification long ago entered in two of these cases, see 


City of Philadelphia v. Emhart Corp., 50 F.R.D. 232 (E.D. Pa. 


1970), and to have class certification denied in those cases 
in which the issue has not been ruled upon. The plaintiffs 
have moved to transfer those cases not presently in this 
district for all purposes to this court and to consolidate 
all of the cases for trial, see 28 U.S.C. § 1404(a) (1970); 
Fed.R.Civ.P. 42(a). Further, the plaintiffs seek to separate 
the trial into two stages--the first to prove liability; the 


second to show damages--, see Fed.R.Civ.P. 42(b). 


I. Class Certification 


The rules for certification of a class action of this 

sort are by now well known. The factors analyzed below track 
2/ 

the requirements contained in Fed.R.Civ.P. 23(a), (b)(3).7 

There is no question but that the classes here are so 
numerous as to render joinder of all the members impractical. 
Fed.R.Civ.P. 23(a)(1). But the defe.dants argue that almost 

’ 

none of the other class action requirements are satisfied. 
Fed.R.Civ.P. 23(a)(2) requires that there be questions of law 
or fact common to ape Fed.R.Civ.P. 23(b)(3) requires 
that these common questions predominate over those not common 
5 ‘. 


~ Re the inapplicability of Fed.R.Civ.P. 23(b)(2), see, er. 


Ungar _v. Dunltin' Donuts of America, Ine., 1975 Trade Cases 


§ 60,204 (E.D. Pa. 1975), at 65,780-ol. 
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to the class. In these cases the common questions are cer- 

tainly central at least on the issue of liability. The 
plaintiffs' claims all go to group conduct by the defendants. i 
It is true, as the defendants urge, that there may be iocal 
variations in marketing practices and the like. It is also 

true that in order for all the plaintiffs to recover it must 

be shown that the effects of the defendants' alleged anti- 
competitive behavior extended to all the areas in which plain- 
tiffs made master key purchases. But these facts do not chang 

the central and common element of these cases--the question 
whether the defendants acted in concert to decrease competi- as 
tion among them. If this element is shown, differences in 


the way the plan was manifested around the country are un~ 


important, except perhaps as they may affect the amounts of 
‘recovery different plaintiffs may obtain. Nor does this last 
qualification militate against class certification; in few 
class actions is there a simple per capita measure of recovery). 
Here the differences may be due to different conduct of buyers 
and sellers (as opposed, perhaps, to differences only among 
buyers in some other class actions). But the differences in 
. 
ee damage recoveries may be handled by splitting the trial into 
liability and damage components, as discussed infra. And the 
proper inquiry in certifying a class for purposes of trying 
liability is simply whether conmon ibhues peedgnthane as to 


the liability issue. See Ungar v. Dunkin! Donuts of America, 


| 
} 
Inc., 1975 Trade Cases § 60,204 (E.D. Pa. 1975), at 65,784, 
| 
| 


| 
| 


\ 


and cases cited therein. As to this inquiry, I hold that the 
common issues predominate.~ 
The last requirement of Fed.R.Civ.P. 23(a) °s that the 


represeatative parties adequately protect the interests of 


4 
the eed’ The defendants do not challenge the allegations 


i 


The defendants argue that there is no liability without 
injury, and that a crucial element of the plaintiffs' 
will, therefore, be proving damage. The argument con 
as the complexities of showing damage to each piaintif 
involved at the liability stage, it may be seen tha 


cons 
issues do r-t predominate even as to this portion of the 


I believe this classic defense argument, cf. "E 
Class Actions One «ar Later,"' 711 ATRR, Apr. 29, 1975 
B-1, B-4, to be red herring, notwiths ii it cc 
by some courts. Sce, e-4-, 
petieate 2s 1975 ‘trac Case 
65,41 418-1 If the plaintiff 
be stipu ae at the liability g | 
key systems and wnat the defendants engaged j 
nationwide cou:se of action that had the effect ‘: 
prices at suprac etitive levels, the | 
the defendants’ conduct caused injury | 

™S 


amount of thai injury 
the damaze issucs. Cé. 
Tayloe, viv. Ne. 73-391 
From the excerpts of tr 
it appears that Judge M 
in che Automobile Fleet 

¥1.); es did Judge Siri 
gation, 55 F.R.D. 269, 


| 
Fed.R.Civ.P. 23(a)(3) requires that the claims of the 


computed at 2 sev: 


provided me 
adopted a si 


repre-| 

sentative parties be "typical" of the class However, this 

requirement adds nothing to the other requirement s of rule 

23(a). See Ungar v. Dunkin' Donuts of America, Inc., 1975 | 
ifs : ore 


Trade Cascs § 60,204 (E.D. Pa. 1975), at 65,751; 35 J. Xo 
Federal Practice « 23.06-2 (Rel. No. 8) and cases cited t 
in. Thus such facts as that some of the representative plai 
tiffs are located in eastern cities while menbers of the 

class are located in the plains ‘states are irrelevant if they 


do not have significance under one of the other clauses 2f 
rule 23. 


y 
‘ 
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of the various states see: ug class certification that they 


are proper representatives of their political subdivisions 


and agencies, with the exception that they reraise the 


“pass-on" defense. I have earlier explicated and rejected 
6 


this defense as applied to most of the issues here presented, 


see In re Master Key Antitrust Lit‘eation, M.D.L. No. 45 (D. 
Conn. Aug. 22, 1973), and I adhere to that rulin. here. 
It is the two na-ional class actions to which the 
7/ 
wefendants address most of their objections. They argue 
that the City of Philadelphia, which seeks to represent all 


otherwise-unrepresented public entities who are ultimate pur- 


chasers of master key systems, tought a lower pex ntare of 


master key extensions than a number of v her public entities. | 
They also object to Philadelphia, a popu? us eastern city, 
representing sparsely settled plains stutes, inter alia. I 

do not find these distinctions compelling, at least to the 
extent that they are addressed to the liability issues in 

that case. Philadelphia, having purchased some master key 

> aaacransee 


» @.f., LTllinois v. Harner & Row Publishers. Inc., 301 


F. Supp. 484 (N.D. Ill. 1969). ee 


ee 


6 


6/ 

To the extent that the plaintiffs' contractors, who built 
the structures incorporating the master key systems, can be 
shown to have absorbed any of the amount by which the defend- 
arts' prices exceeded the price level that would have existed 

absent illegal conduct, the plaintiffs' damages. may be re- 
f } duced, ; 


7/ 
The purported class action brought by Bermar Construction 
Corp. has been conditionally dismissca by order of the court 
and will not be considered further. 
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extensions, surely has standing to press a claim as to over- 
charges on such products. And the lower percentage creates 

no conflict of interest hetuken Philadelphia and the class P 
it secks to represent. All share an interest in proving that 
the defendants conspired to stabilize prices at a supracompet- 


itive level. Similarly, the geographic differences are not 


compelling, for what is at issue is the existence of a nas: 


1| 
conspiracy, as effective in Wyoming as in Philadelphia.— | 

The defendants’ objections to Amherst Leasing as the | 
represertative party for a national class of private *uilder 
owners ae also unccavincing. The fact, offered as en objec- a 
tion by the defendants, that Amherst Leasing bought mostly 


loci'sets for high-rise buildings secms totally insignificant; 


there is no indication that the alleged conspiracy operated 


differently with respect to master key systems for high-rise 
buildings than with respect to systems for other sorts of 


buildings. Nor are the particular buying practices of Avherst | 


Leasing relevant to the existence of this conspiracy; if they 

are relevant at all, it is only as to the damages recoverable. 
The defendants also object to Amherst Leasing's repre- 

sentation of this 1arge class because of- speculation that it 


will not be willing to bear the cost of the notice to the 


class r.juired by Eisen v. Carlisle & Jacaquelin, 417 U.S. 156 


“(1974). In an earlier ruling I held that Samuel Lefrak, the 


head of Amherst Leasing's parent organization, could be deposed 


7A/ 


The City will, of course, be required to provide notice of 
this action to all reasonably ascertainable members of the 
class. Eisen v. Carlisle & Jacauclin, 417 U.S. 156 (1974). If 
any of those noticed have any reservations about the adequacy 
of representation by the City of Philadelphia, they need not 
remain part of the class. 


as to its ability and willingness to absorb the costs of 


representation in this suit, see Amherst Leasing Corp. v. . 


Emhart Corp., 65 F.R.D. 121 (D. Conn. 1974), and that deposi- 


tion has now taken place. It may be that the defendants will 
be able to show that Lefrak is unwilling for Amherst Leasing 
to bear <:1ch a burden; they have requested leave to file a 
supplementary brief on this issue once they have the tran- 
script of Lefrak's deposition. Absent that event, however, 

I am willing to notice that this plaintiff is a large company 
that is capable to representing the class if it wishes to, 

and that it has done so capably until row. Therefore I reject 
the defendants' objections, giving them leave to renew the 
class certification issue as to Amherst Leasing if Mr. 
Lefrak's deposition provides grouns to do so. 

¥ Rule 23(b)(3) requires that for a case to be maintained 
as a class action the court must find that litigation in any 
other posture would not be superior. The issue most relevant 


8/ 


to superiority of the class actions here is manageability;— 


v 


the defendants say that this litigation is simply not 


8/ 


~ Rule 23(b)(3) makes several matters pertinent to a finding 
of superiority which are not really in issue here: the inters| 
est of members of the class in individually controll’ ig the 
litigation and the extent and nature of other suits concerning] 
this subject matter already commenced. As to the advantage 
of concentrating the litigation in this forum, I find Judge 
Napoli's opinion on the issue of whether to transfer several 
of these cases to this district persuasive. Sce Connecti: 
v._ Eaton, Towne & Yale, Inc., No. 70 € 591 (N.D. Ill. 
1970). He found compelling advantages in keeping the sev 
cases with which he was dealing together, transferring tl 
all here. I agree that this litigation should be disposed of 
as a whole rather than in bits and pieces. 
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manageable. Their argument is largely based upon the posi- 
tion, rejected in note 3 supra, that a particularized showing 
of some damage to each plaintiff is an integral part of the 
liability issue. I will not repeat the refutation ox that 
position here. I see no insurmountable management problems 
with these cases, a conclusion supported by the smooth con- 
duct of the extensive and complex pretrial proceedings to 
‘| date... Cf. Automobile Fleet Discount Cases, M.D.L. No. 65 
(N.D. Ill. Feb. 28, 1975). Nor do I find that any other 
method of proceeding in this litigation would be superior to 
maintenance of these class actions. 
Thus I adhere to Judge Wood's earlier certification 
of these classes, denying the defendant's motion and granting 
the outstanding plaintiff motions for class certification. 
An important proviso to this ruling, however, is that it is | 
based almost entirely on considerations relevant to the liabil- 
» issues in these cases. Decertification 
or certification of different classes remains possible for 


! ity, not the dama 


purposes of whatever damage determination may be called for 


Rule 42(a) provides that this court may consolidate all 


at a later date. P 
II. Consolidation of Cases and Separation of Issues 
| 


cases before it involving a common quzstion of fact or law. 


In c: lor to get all these cases before this court for all 


purposes, the plaintiffs have moved to have those cases still 
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‘ 5 9 
on the dockets of other districts transferred here.~ As the 
multidistrict transferee court, I have the authority to rule’ |- 


on such a motion. See, e.¢., Pfizer, Inc. v. Lord, 447 F.2d 


, , & <i 9 . 


122 (2d Cir. 1971); Rule 15(b), Rules of Procedure of the 


§ 1404(a) (1970) these cases may be transferred here if they 


might have been brought in this district originally. As ali 


of the defendants have admitted being p_2sent in Connecticut, 


Judicial Panel on Multidistrict Litigation. Under 28 U.S.C. 
this requirement is satisfied. See 15 U.S.C. § 15 (1970). 
interest of justice and for the convenience of parties and 
witnesses. In one of the suits already in this district for 
all purposes pursuant to a § 1404(a) transfer, it was the 
defendants who sought the transfer with just such considera- 


tions in mind. Judge Napoli ruled that justice would b 


e served 
by a transfer, Connecticut v. Eaton, Towne & Yale, Inc.. No. | 
70 C 591 (N.D. Ill. Nov. 10, 1970). I agree. Therefore all | 


cases not presently in this district for all purposes, except 
those brought by the State of Florida and the City of New 
York, are ordered transferred here. Because the cases involve 
common issues of law and fact, they are also ordered to be 


consolidated under Fed.R.Civ.P. 42(a). 


9] 


The State <f Florida and the City of New York have not jcined} 
in this motion. If they chcose not to present such motions, 
their cases must be remanded to the districts from whence they 


came at the conclusion ef pretrial procecdings. 


’ fe 


| 
{ 
\ 
! 
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The remaining issue is posed by the plaintiffs' re- 
quest, pursuant to Fed.R.Civ.P. 42(b), to conduct sepasate 
trials of the liability and damage stages of these consoli- 
dated cases. This is a common tool for dealing with complex 


litigation such as this. See, .. PLI, Class Actions 1975, 


at 53-55 (Litigation Course Handoos!: Series No. 71) and cases 
therein. And, as I have indicated above, the idea seems 
a good one for these cases as well. The prceof that will 
b. .ntroduced as to the liability issues is in large part 


common to all the plaintiffs. The proof as to damages 


. 
5 


likely to be much more individualized. Indeed, the damage 


? a 


component of this litigation, if we must reach it, may be 
easily resolved only by reference to a special master or 


through a long ser: of separate minitrials, one for each 


plaintiff. Thus, it seems eminently sensible to pestpone bot} 


r 


further discovery and trial of the damage claims until 


at is 
ascertained that the defendants will be liable for some 


10/ 
ainount .~— 


The defendants’ majorc objection to this course of 
action rests on their argument that a particularized showing 
of damage to each plaintiff must be an element of the liabil- 


ity trial. If this position were accepted, separate trials 


as requested by the plaintiffs would simply involve duplicatiy 


10/ . 


It also seems sensible to postpone determining, the exact 
procedure that will be followed at the damage stage until it 
is certain that there will be such a stage and until enouch 
discovery as to damages has been had that the partics are 
better able to inform the court of the best procedure to 
follow. 


«SE 
introduction of damage evidence in each and would accomplish 
nothing. However, I have not accepted the premis 
argument. See note 3 supra. Therefore I remain convinced 
that separate trials will be more efficient than a single 
trial of both liability and damage issues. 
The defendants’ other objection to 
liability trial from the damage determi 
procedure will preclude the use of 
stages, in violation of the 
tution. Cf. United Air 
(9th Cir.), cert. 
tutional question turns on 
a second jury] is so dis 
that a trial of it alone 


Gasoline Prods. Co. 


500 (1931). Here the distinctness 
clear. At the liability stage it will be 
the defendants' conduct included violations 


laws and whether it affected prices. 


conspiracy and of liability to the plaintiffs 


without detailed reference to damages, as set out in note 3 


supra. Similarly, proof of damages suffered will be possible 


without detailed reference to liability issues: the issues 
at this stage will be what the plaintiffs paid for their mas- 
ter key systems and what they would have paid if the defendant 


had refrained from specific conduct earlier found to be illegalh 


s63A 
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Thus I find the defendants’ constitutional objections unper- 


suasive and order that separate trials be held on the issues 


of liability and damages. C£. Terrell v. Household Goods 


Carriers' Rureau, 494 F.2d 16 (5th Cir. 1974); Swofford v. 


B&W, Inc., 336 F.2¢ 406, 415 (Sth Cir. 1964), cert. denied 


Goat 


379 U.S. 962 (1965); LoCicero v. Hun Oil & Refining Co. 


| °° PLR.D. 28 (E.D. La. 1971). It is 


SO ORDERED. 


| (2. 


} Dated at Hartford, Connecticut, this ? “day of 


Mev, 1975. 


United Statcs 


lus WP 3 ae PAP TS 
' 
eouary 
COW 


UNITED STATES 


DISTRICT OF 


IN RE: 

M.D.L. 
MASTER KEY 
LITIGATION 


RULING 
CERTIFICATION 


litigation were ruled upon. The } 


in all respects. Two nationwide classes 
wide classes were provisioually certified; 
cases that mak 
ferred to this district for all purposes 
separate trials 
ordered; further 
completion of the trial 

The r maining de 


the plaintiffs, now 


May 27 to include a certification o!} 


immediate zpperl. 


“When a district jud 


civil action an order not 
under this section, shall 


that such order involves 


T/ 

~ Enwhart Corp. has entered into a sett lement agree 
the plaintif<s that is in the process of being, 
executed by all parties. 


| 
| 
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of law as to which there is substantial 

ground for difference of opinion and that an 
immediate appeal from the order may matcrially 
advance the ultimate temnination of the liti- 
gation, he shall so state in writing in such 
OOS. cos a oer 


The appropriateness of this certification procedure fox re- 
solving issues of class certification and consolidation has 
recently been emphasized by the Second Circuit. Sce 
Parkinson v. April Industries, Inc., Dkt. Nos. 74-2058, 

74-2214 (2c sir. June 30, 1975), at 4475 & n.5 (majority 
opinion), 4485 (Friendly, J., concurring). See also Kitz v. 


Realty IFquities Corp Kkt. Nos. 74-2053 to -2054 (2d Cir. 


June 30, 1975). 


The first question that the defendants seck to have | 


hes 


certified is whether particularized "impact" must be shown as | 


an element of establishing liability. Cf£. 15 U.S.C. § 15. 


The defendants' argument was rejected in the May 27 ruling 


which held that a generalized showing of injury was sufficient. 
If the defendants are correct, the validity of two conclu- 
sions necessary for the class certifications entered--that 
common issues predominate over individual issues and that 


trial of the case as a class action would be manageable-- 


would be open to serious question. 


Donuts of Americc, Inc,, 1975 Trade Cases § 60,361, at 66,537 


2/ 


™~ Section 1292(b) provides for certification of interlocutory 
appeals of certain orders "not otherwise appealable." Tt is 
somewhat anomalous that the defendants seek such certifica- 
tion, for they have also filed a notice of appeal and thus | 


contend that the ruling is directly appealable. 


(E.D. Pa. Apr. 8, 1975). In addition, the utility of 


separate trials of liability and damage tssues would be nil, 


as explained on piges 10-11 of the ruling of May 27. Thus 


the defendants' first question is "serious to the conduct of 


the litigation," Katz v. Carte Blanche Corp., 496 F.2d 747 


’ 


755 (3c Cir.), cert. denicd, 419 U.S. 68 974), and thus 
may be chr cterized as "controlling" within the meaning of 
§ 1292(b, Moreover, the split among the courts .ao have 
considered this issue, indicated at note 3 of the May 27 

ruling, establishes that "there is substantial ground for 


3/ 
difference of opinion."~ 
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Since the May 27 ruling the Supreme Court has 
way that seems to support my conclusion. In 
Vi inia Stat Dé U TOW.  & 72 VN ee Ay 


ela Ve a / ove 


the 


CNe 


larity «< t proof needed 
quired effect on interst 


"The fact that ther yas no showin 
home buyers were discouraged by the chal} 
activities does not mear 1at interstat 
commerce was not affected. Otherwise, 
magnitude of the effect would control, 
cases have shown that, once an effect i: 
no specific magnitude need be proved. 

K Rob! 

Nor was i neces: 
petitioners to prove that the fee schedul 
raised fees. Petitioners clearly 
the fee schedule fixed 
purchasers or consumers of 
they derive from free co 
Co. V- 

United States v. 


imi.) 


The Supreme Court's logic is similar to that in note 3 of the 
May 27 opinion. However, the Court was addressing, a different 


issue, and 1 cannot find its language so closely analogous to 


It is the third requirement of § 1292(b)--"that an 


immediate appeal from the order may materially advance the 
ultimate termination of the litigation"--that in my opinion 
is not met here. This litigation is now nearing trial as to 
the liability issues: plaintiffs' counsel have asked for a 
trial date this fall. Discovery has-been ongoing for years 
and is at or near the point of completion. The class notices 
are being readied for mailing this summer. It is within the 
realm of possibility that a decision may be entered this year. 
In the face of such progress it can be merely dilatory 
to permit an interlocutory appeal. No matter how the Second 


Circuit might resolve the question raised by the defendants 


a trial would have to go forward thereafter. And the vi 


with which the parties have contested each point in ths 
t t 


litigation to date rt it likely that an appeal would 
eventually be taken by the losing side. On the other hand, 
if no appeal is allowed now, one will probably be taken after 
the trial. If I am reversed on the question raised by the 


4/ 


defendants a new trial might be required.~ The trade-off, 


— 


3/ cont'd ° 


this litigation as to destroy the "substantial ground for 
difference of opinion" found here. 


At least one more lower court has upheld the defendants’ 


American Tel. & Tel. Co., No. SA-/2-CA=3 


1975), reported in 721 ATRR, July 8, 1975, at A-16. 


4/ 

Of course, a new trial might result even if the May 27 
ruling were correct if some other error were to occur. How- 
ever, this possibility is not relevant to the present dis- 
cussion. 


then, is one trial and two appeals the defendants’ way,or one 
appeal and one trial if no appeal is allowed now and the May 
opinion was correct; one appeal and two trials if no appeal 
is allowed now and the May opinion was wrong. Especially 
given the proximity of the litigation to trial, I think that 
the latter road is shorter. Secti 292 (b) 2s it 
my discretion to travel the path to immediate trial. 

The second question as to which certification is 
sought is whether the separation of damage and liability 


issues for trial violates the defendauts' rights under U. 


Const. amend. VII (trial by jury). The first premisc of 
question is that the split trial procedure will preclude 
use of the same jury for both stages; the second 

that the issues are so interwoven that trials bef 

juries would be unj See Ga 


Refining Co., 


v. Wiener, 286. F.2d 302 (9th Cir.), cert 
924 (1961). The constitutional argument was rejecte 
May 27 ruling. 


This question is clearly inappropriate for inter: 
= ; 


locutory appeal. First, its premise that separate juries will 
) PT ’ I | A 


5/ 
be necessitated is not established.~ Thus the Court of 


Appeals would be asked to resolve a still speculative issue, 


5/ 


~ In the May 27 ruling this premise was accepted arpgucndo; 
the opinion went on to hold that even if separate trials were 
needed, no infringement of the defendants' constitutional 
rights would result. 
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which would be an unwarranted imposition upon its crowded 
docket. Until the issue becomes fixed, it can hardly be said 


to be "controlling" 


within the meaning of § 1292(b). Seconda, 
the extent of interrelationship between the issues separated 
for trial is a peculiarly factual matter. To be sure, the i 
| 

‘ . . s : " " | 
answer to the constitutional question is necessarily "legal"-- 


the application of the law to the facts. However, the 


basically factual nature of the inquiry militates against 


certifying this as a "controlling question of law" within the 
meaning of § 1292(b). Third, it is not clear that a "sub- 
stantial ground for difference of opinion" exists. The 


plaintiffs have cited numerous cases using split trials befor 


different juries in various factual circumstances, which | 
*) , } 


tends to establish that the degree of interrelationship be- 


tween the separated issues must be quite high in order to 
violate the Constitution. The defendants have come forward 
with scant precedent to the contrary. 


! 


In view of the foregoing, the defendants’ motion to 


certify issues for interlocutory appeal ought to be denied. 


Tt is 


Pad 


SO ORDERED. 


.cted at Hartford, Connecticut, this 


August, 1975. 


aia i ow 
Sieh Bleep 


ere 
MN. Josepip i) ume 


United States District Judge 


Please do. 


Usually hardy 


the entire 


cert: 


need replac 


> 


QlotLlL 


> 


triputor, 


tA 
fell, 


ir 


you start off 


nt com 


) 


Q A 
4 f= 


tial bul 
ad F2culLt 
sting t 
lati 


tinue 


locks 


with 


is 
orm 


are 


one 


any ' 


ld 
2A 1 

=O 
ime 


MONTAGU 


F 


es 


td 


— 


company 


ter 
uD 

? + 
ni 3 


hardware. 
replace 


cost 


=r ++ _ 
wWcraCTUTE 


How does builkx 


I have to 
apartment house 
to a central 
period occurs, 
to be replaced and mastered to the 
To do this from anyone 


distributor -- I'm not sure it can be done, 


be an extremely costly and difficult (p. 23) thing. 


we had to stick with the Lockwc 
Atlantic 
Lefrak Organization has 


to maintain that relations! 


cwood, 


that has 


Because of the 


ct 

) fn 
9 } 

A ‘ a 
4 + 


| 


I 
i 


i of w 
, 5 
m4 ~ 
‘ . 
} Bs 
: ea 
4 a ; 
5 -4 
= “4 
re \ 
= 1 
Poa a) Me] a) 
$ My 


~ 
uy 
j j fe) 
4 
4 ry 
O 3 re) 
iW ~ 
Br Ss ed 
= oF a “el 
Cc t 
) ) 4 
r 44 
. 7) 
wn 
. j ot 
er c 
> 
{ . 4 rt 
ie) 
Y mS SG 
“= n < 
Q 4 mm 
wot wt fe) 
i) @) SS 
7) 4 4 
v : 
S ; t 
4 ~ on 
3 O C 
og io 
j B) 4 
ng “ 


le 
t 


° ae 
O 8) uo) 
ad on 
fie e) 4 
4 4 | 
a 4 = 
- aw 
y — a 
C 1@) a i“ 
a S44 - 
3 d 7 1 
4) 4 
se) 1) qj 
) . eH 
4 ) 
U 4 
A orl Yn) 4) 
4J on q 
U a a + 


= 4 
‘ 
9 iJ 
pe a) =) H 
“- a) 
1 xe) & - 
4 iJ C 
+ Q M4 < 
43 se} 
= 
aa) - 
4 O 
{ 
~ c 


bou 


that 


+ 
= 


, 


Q 


you ar 


build 


building 


_ rT aA 
NWO, 4 
To +h 
i Lalt 


1 my 
you 


ho d 
wno ae 
mnadcers 


in 
i 

tl 
y ] 


nave 
tie. 
4 i 


Jing 


oe Day 
+} $ 

Lt! * 
’ 

ae ’ G 
1Aste 

JAAD 
| 8 2 C 


VOU 
you 
eh 
S fh 


Ji 
s. + 
re 
JTL 


UNITED STATES COURT OF APPEALS 


FOR THE SECOND CIRCUIT 


MASTER KEY ANTITRUST LITIGATION DOCKET NO. 75-7 


Ww 
108) 
ren) 


CERTIFICATION 


, I, William H. Prout, Jr., do hereby certify that I 
have on thi: 15th day of September, 1975, mailed, postage- 
py of the foregoing Joint Appendix, Volumes 
One & Two, to Lee ... Freeman, Jr., Esq., Freenan, Freeman 
& Salzman, One IBM Plaza - Suite 3200, Chicago, Illinois 
60611 and H. Laddie Montague, Jr., David Berger, P.A. 
Attorneys at Law, 1622 Locust Street, Philadelphia, Pen- 


nsylvania 19103, co-laison counsel for plaintiffs appellees. 


CL) Pent 


William H. Prout, Jr. 


